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IN THE

United States Circuit

Court of Appeals
For the Ninth Circuit

Oregon-Washington Water Service Company,
a Corporation,

Plaintiff and Appellant,

vs.

City of Hoquiam, a Corporation, et al.,

Defendants and Appellees,

STATEMENT OF FACTS
This is a suit brought for the specific perform-

ance of a contract entered into by the City of Ho-

quiam for the purchase of a municipal water plant

owned and operated by plaintiff. The mayor and

councilmen of the city have been joined as parties

defendant with the municipal corporation. On the

9th of July, 1928, Judge Cushman sustained the de-

fendants' motion to dismiss the bill and a decree of

dismissal was thereupon entered, from which this

appeal is prosecuted. The sole question presented



by the appeal is whether or not the bill states facts

sufficient to constitute a cause of suit against the

defendants.

On the 19th of April, 1898, the Council of the

city of Hoquiam passed Ordinance No. 89 granting

a franchise to Harry C. Heermans, his successors

and assigns, to construct, maintain and operate a

system of waterworks in the town of Hoquiam. This

ordinance is pleaded in paragraph IV of our bill by

its number, title and date of passage. Section 291 of

the Remington Compiled Statutes of 1922 is as

follows

:

''In pleading any ordinance of a city or town
in this state, it shall be sufficient to state the
title of such ordinance and the date of its pas-

sage, whereupon the court shall take judicial

knowledge of the existence of such ordinance,
and the tenor and effect thereof."

The court is therefore entitled to take judicial

knowledge of this ordinance, and a copy thereof is

printed in the appendix to this brief and as Exhibit

"A" thereto.

The franchise was operative for a period of 50

years. The franchise ordinance contains the provi-

sions usual in that character of legislation. Section

28 of the ordinance is as follows

:

"The town of Hoquiam shall have the right
to purchase, anything to the contrary notwith-
standing herein, the water works system herein



provided for, together with all or any of the

tools, machinery or property connected thereto

or used therewith, and all extensions thereof and
additions thereto, or used therewith, and all ex-

tensions thereof and additions thereto, fifteen

years after the completion of the same, at a price

to be agreed upon by said town and the owners
thereof ; and in case the town and owners thereof

cannot agree to a price to be paid therefor, then
a price to be fixed by due process of law; pro-

vided, however, that said town shall give the

owner or owners or his or her or their agent, at

least one year previous to the expiration of said

fifteen years notice of the desire of the town to

purchase the same; and every five years after

said fifteen years, said town shall have a like

privilege to purchase the same by giving a like

notice to said party or parties of at least one
year."

The ordinance required Harry C. Heermans, his

successors or assigns, to accept formally the provi-

sions thereof. It is alleged in the fifth paragraph of

our bill that Harry C. Heermans did duly accept the

provisions of the ordinance in time and manner as

in said ordinance provided, and that he thereafter

assigned the franchise to Hoquiam Water Company,

a corporation organized under the laws of the state

of Washington. Hoquiam Water Company entered

upon the construction of a water system and dili-

gently prosecuted the construction of the same to

completion in time and manner as in the ordinance

provided. Thereafter the city tested and accepted

the said water system and at all times since such ac-

ceptance the water system has supplied the city of
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Hoquiam and its citizens with water. Extensions
and betterments ha^e been added thereto from time
to time at an aggregate cost of upwards of Eight
Hundred Thousand Dollars ($800,000.00). The bill

describes in detail the real property and rights of
way which are a part of the system and describes in

general terms the personal property, privileges, im-
munities and good will of the business appurtenant
thereto.

It is alleged in the sixth paragraph of our bill

that on the 28th of June, 1927, the water system and
all properties appurtenant thereto were sold, as-
signed and transferred to appellant and that appel-
lant is now the owner and holder thereof.

Under the provisions of Section 28 of the fran-
chise ordinance the city of Hoquiam became entitled
to purchase the water plant at intervals of five years.
One of the five year intervals expired on the 19th of
April, 1928. The ordinance defined the manner in
which the City was to exercise its option to purchase.
It was required under Section 28 of the franchise
ordinance that the city should give the owner of the
plant at least one year previous to the expiration of
the five year period notice of the desire of the city
to purchase the same. In compliance with this pro-
vision of the franchise ordinance, on the 6th of April,



1927, the City passed Resolution 416, which is as fol-

lows:

''Be It Resolved, By the Mayor and City
Council, of the City of Hoquiam, Washington,
in regular meeting duly assembled, as follows

:

" (1) That it is the desire of the City of Ho-
quiam, Washington, a municipal corporation, to

purchase the Water Works System of the Ho-
quiam Water Company, of the City of Hoquiam,
Washington, a corporation, together with all or
any of the tools, machinery or property con-

nected thereto or used therewith, and all exten-

sions thereof and additions thereto or used there-

with
;
pursuant to the right granted to said City

under the provisions of Section 28, of Ordinance
No. 89 of the ordinances of the said City of
Hoquiam.

"(2) That the City Clerk be and she is

hereby directed to forthvdth notify in writing,

said Hoquiam Water Company, a corporation,

as required by said section.

Passed by the City Council, April 6th, 1927.

Sgd. Geo. Brault, Mayor."

A copy of this resolution, duly certified by the

City Clerk, was delivered to plaintiff's predecessor

in interest, Hoquiam Water Company, which, at the

date of the resolution, was the owner of the property.

Hoquiam is a city of the second class. Its powers

are enumerated in Section 9034 of Remington's

Compiled Statutes of 1922. These powers, so far as
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they are relevant to the present controversy, are as

follows

:

"The city council of such city shall have
power and authority

:

"1. Ordinances: To make and pass all ordi-

nances, orders and resolutions not repugnant to

the Constitution of the United States or the state

of Washington, or the provisions of this act,

necessary for the mimicipal government and
management of the affairs of the city, for the
execution of the powers vested in said body cor-

porate, and for the carrying into effect of the
provisions of this act.

"22. Property: To have, purchase, hold, use
and enjoy property of every name or kind what-
soever, and the same to sell, lease, transfer, mort-
gage, convey, control or improve ; to build, erect

or construct houses, buildings or structures of
any kind needful for the use or purposes of such
city.

"24. Water Supply: To adopt, enter into

and carry out means for securing a supply of
water for the use of such city or its inhabitants,

or for irrigation purposes therein.

"35. Contracts: To make all appropriations,

contracts or agreements for the use or benefit

of the city and in the city's name.

"44. Waterworks: To provide for the erec-

tion, purchase or otherwise acquiring of water-
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works within or without the corporate limits of

the city to supply such city and its inhabitants

with water, and to regulate and control the use
and price of the water so supplied. '

'

Section 9041 of Remington's Compiled Statutes

is as follows

:

"Before the city council of any such city

shall, in the first instance, purchase, acquire,

construct or adopt a municipal water system,

electric light system or gas system, the question

of such purchase, acquisition or adoption of any
such system shall first be submitted to vote of

the electors of the city at a special or general
municipal election for adoption or ratification."

For the purpose of complying with the statute

last quoted the Council of the City of Hoquiam, on

the 7th of March, 1928, duly passed ordinance No.

1291, entitled as follows

:

"An Ordinance specifying and adopting a
system or plan for the acquisition and construc-

tion of a municipal water works system for the

City of Hoquiam, Washington, declaring the

estimated cost thereof as near as may be, provid-
ing for the issuance and sale of bonds to pay the

cost thereof, and submitting the matter for rat-

ification or rejection to the qualified voters of
- said city at a special election to be held therein

on Saturday, April 7, 1928."

As alleged in paragraph seven of our bill, this

ordinance submitted to the voters of the city the mat-

ter of authorizing and ratifying the purchase or ac-

quisition of the waterworks system of which appel-

lant is now the owner. On the 7th of April, 1928, an
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election was held at which, by a vote of 1516 to 239,

the city of Hoquiam authorized and ratified the pur-

chase of the said waterworks system. The ordinance

above referred to, which is pleaded by title, number

and date of adoption, is printed in full in the appen-

dix to this brief and as Exhibit "B" thereto.

Paragraph VIII of our bill alleges that plaintiff

offered to sell the water works system to the city at

a stated price, which the city refused to accept, and

that the parties are unable to agree on the price to be

paid for the water works system. The prayer of the

complaint is that the court ascertain, by reference to

a Master, or in such manner as the court may deem

proper, what is a fair and reasonable price to be paid

plaintiff by the city of Hoquiam for the water works

system and plant of appellant, and that the defend-

ants may be ordered, by the decree, to perform spe-

cifically the contract for such purchase in accord-

ance with the provisions of Section 28 of the fran-

chise ordinance.

It is the contention of appellant that Section 28

of the franchise ordinance constitutes a continuing

offer of the owner of the water plant to sell it for a

price to be agreed upon or to be determined by due

process of law; that like any other option this con-

tinuing offer ripened into a contract when it was

accepted by the city by resolution adopted on the 6th

of April, 1927 ; that under the provisions of Section

9041 of theRemington Compiled Statutes the contract
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remained ineffectual until the people had approved

the purchase ; that at the election held on the 7th of

April, 1928, they registered their approval; that

this approval so given by them supplied the last

missing condition to a valid and enforceable agree-

ment to buy, which became effective under the pro-

visions of Section 28 of the franchise ordinance on

the 19th of April, 1928 ; that the remedy of specific

performance is mutual; that a vendor may avail

itself of the remedy in all cases where a vendee could

do so; that the provision with reference to the pur-

chase of the property is incidental to the franchise

ordinance: and, that the contract to purchase is ef-

fectual and enforceable notwithstanding the fact that

the parties have been unable to agree on a price.

Judge Cushman held that our bill was insuffi-

cient because the franchise ordinance was originally

granted to Harry C. Heermans, the resolution of

April 6, 1927, was adopted while Hoquiam Water

Company was the owner of the property, and appel-

lant's rights thereto were not acquired until the 28th

of June, 1927. He also held that the ordinance

adopted by the electors of Hoquiam at the election

held on the 7th of April, 1928, did not constitute a

ratification of the contract previously made on be-

half of the city by its council. We will endeavor to

show that the District Court was in error in both of

these conclusions and that our contentions as above

outlined are well founded in law.
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POINTS AND AUTHORITIES

I.

The Court will take judicial knowledge of an or-

dinance of a Washington city if pleaded by its title

and the date of its passage.

Remington's Compiled Statutes, Sec. 291.

II.

In matters of a special or temporary character a

municipal corporation may properly act by resolu-

tion.

2 McQuillin on Municipal Corporations, 2d
Ed., Sec. 663.

II-I/2.

The resolution of April 6, 1927, was a proper

method for the exercise by the City of Hoquiam of its

election to buy the water plant.

Slocum vs. City of North Platte, 192 Fed. 252,

258-262.

III.

Section 28 of the franchise ordinance, when ac-

cepted by plaintiff's predecessor in interest, became

an irrevocable and continuing offer to sell the water

plant to the city at a price to be fixed by agreement,
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or in the absence of agreement, by due process of

law.

Castle Creek Water Co. vs. City of Aspen, 146

Fed. 8, 10.

Bristol vs. Bristol Water Works, 19 R. I. 413,

34 Atl. 359, 32 L. R. A. 740, 742.

IV.

This offer bound the successive owners of the

plant, all of whom took with notice.

Castle Creek Water Co. vs. City of Aspen, 146

Fed. 8, 10.

Bristol vs. Bristol Water Works, 19 R. I. 413,

34 Atl. 359, 32 L. R. A. 740, 742.

Cherryvale Water Co. vs. Cherryvale, 65 Kan.
219, 69 Pac. 176.

Fayetteville vs. Fayetteville Water Co., 135

Fed. 400.

Alabama Water Co. vs. City of Anniston, 215

Ala. 120, 110 South. 36.

V.

When the city exercised its election to buy, the

option ripened into a contract enforceable against

the owner of the water plant.

Castle Creek Water Co. vs. City of Aspen, 146

Fed. 8, 10.

Cherryvale Water Co. vs. Cherryvale, 65 Kan.

219, 69 Pac. 176, 180.
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Bristol vs. Bristol Water Works, 19 R. I. 413,

32 L. R. A. 740, 743.

Fayetteville vs. Fayetteville Water Co., 135

Fed. 400, 403.

Alabama Water Co. vs. City of Anniston, 215

Ala. 120, 110 South. 36.

VI.

The option to i3urchase being incidental to the

contract created by the acceptance of the franchise

ordinance, the failure to fix a price to be paid for the

plant does not preclude the enforcement of the con-

tract. The Court is warranted in determining by due

process of law the price to be paid as stipulated in

Section 28 of the franchise ordinance.

Pomeroy on Specific Performance, 3d Ed.,

Sees. 148-151.

Bristol vs. Bristol Water Works, 19 R. I. 413,

34 Atl. 359, 32 L. R. A. 740, 742-744.

Cherryvale Water Co. vs. Cherryvale, 65 Kan.

219, 69 Pac. 176, 179-180.

Castle Creek Water Co. vs. City of Aspen, 146

Fed. 8, 12-15, 8 Ann. Cases, 660.

Fayetteville vs. Fayetteville Water Co., 135

Fed. 400, 404.

Black vs. Rogers, 75 Mo. 441, 449-450.

Schneider vs. Hildehrand, 14 Tex. Civ. App.

34, 36 S. W. 784, 786.

Armstrong vs. Sacraniento Valley Co., 52 Cal.

App. 110, 198 Pac. 217.
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VII.

The Washington Court is committed to the doc-

trine of these cases.

Cogswell vs. Cogswell, 70 Wash. 178, 181-183.

126 Pac. 431.

VIII.

The courts enforce covenants contained in leases

giving the lessor a right to renewal at a rental to be

determined in the future.

Anderson vs. Frye, 69 Wash. 89, 94-97.

Young vs. Nelson, 121 Wash. 285, 288-292.

Kaufmann vs. Liggett, 209 Pa. St. 87, 102 ; 67

L. R. A. 353.

Grosvenor vs. Flint, 20 R. I. 21, 37 Atl. 304.

Springer vs. Borden, 154 111. 668, 39 N. E. 603.

Houston vs. Barnett, 90 Ore. 94, 103.

IX.

The remedy of specific performance is mutual.

Wherever it is available to a vendee, it may also be

invoked by a vendor.

Story's Equity Jurisprudence, Sec. 723.

Pomeroy on Specific Performance, 3d Ed.,

Sees. 6 and 165, pp. 426-427 note.

Raymond vs. San Gahyiel Co., 53 Fed. 883, 885.

Donahoe vs. Franks, 199 Fed. 262, 267.

Morgan vs. Eaton, 59 Fla. 562, 52 South. 305,

306.

Jackens vs. Nicolson, 70 Ga. 198, 201.
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Clarh vs. Cagle, 141 Ga. 703, 82 S. E. 21, L. R.

A. 1915A, 317.

Robinson vs. Appleton, 124 111. 276, 15 N. E.

761.

Migatz vs. Stieglitz, 166 Ind. 361, 77 N. E. 400,

401.

Woodruff vs. Germansky, 233 N. Y. 365, 135

N. E. 601, 602.

Farm cfc Land Co. vs. Roseman, 93 S. C. 350,

76 S. E. 979, 980.

Hems vs. Tliompson & Flietli Co., 165 Wis.

563, 163 N. W. 173, 177.

X.

Where specific performance would be decreed

between the original parties to a contract, it will also

be decreed at the instance of or against their suc-

cessors in interest.

Taylor vs. Newton, 152 Ala. 459, 44 South. 583,

585.

XI.

Specific performance will be decreed against the

grantee of an owner who takes with notice of an out-

standing option or contract.

Boss vs. Parks, 93 Ala. 153, 11 L. R. A. 148, 8

South. 368.

City of Birmingham vs. Forney, 173 Ala. 1, 55

South. 618.

Horgan vs. Bussell, 24 N. Dak. 490, 140 N. W.
99, 43 L. R. A. (N. S.) 1150, 1155.
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Sizer vs. Clark, 116 Wis. 534, 93 N. W. 539.

Cummins vs. Beavers, 103 Va. 230, 48 S. E.

891, 1 Ann. Cases 986, 990.

Pearson vs. Courson, 129 Ga. 656, 59 S. E. 907,

908.

Foraday Coal & Coke Co. vs. Owens, 26 Ky.

L. Rep. 243, 80 S. W. 1171.

Pomeroy on Specific Performance, 3d Ed.,

Sees. 465 and 493.

XII.

As against a purchaser with notice, an option re-

lates back to its date and a court of equity will pro-

tect the rights of optionee.

Crowley vs. Byrne, 71 Wash. 444.

Smith vs. Bangham, 156 Calif. 359, 28 L. R. A.

(N. S.) 522, 527.

XIII.

The assignee or successor in interest of an op-

tionee may maintain specific performance.

Waterman vs. Waterman, 27 Fed. 827.

Matthews State Co. vs. New Empire State Co.,

122 Fed. 972.

Hoogendorn vs. Daniel, 178 Fed. 765, 768.

Frank vs. Schnuettgen, 187 Fed. 515.

XIV.
A suit for specific performance is maintainable
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against optionee and his assignee after the option to

buy has been exercised.

Naylor vs. Parker, 139 S. W. 93 (Tex. Civ.

App.)

XV.

The Washington Court recognizes the right of a

vendor to the remedy of specific performance.

Anderson vs. Wallace Lumber Co., 30 Wash.
147, 150.

Lindholm vs. Patrick, 107 Wash. 243, 246.

XVI.

Where a municipahty exercises an option con-

tained in a franchise ordinance for the purchase of

a water plant or other utility, the contract so arising

will be specifically performed at the instance of the

successor in interest of the owner of the utility and

the grantee of the franchise.

Omaha Water Co. vs. City of Omaha, 162 Fed.

225.

Castle Creek Water Co. vs. City of Aspen, 146

Fed. 8, 8 Ann. Cases 660.

Cherryvale Water Co. vs. Cherryvale, 65 Kan.

219, 69 Pac. 176, 179.

XVII.

A statement that the optionee desires to buy or to
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sell, as the case may be, if commimicated to the ad-

verse party is a sufficient exercise of the option.

Brown vs. Slee, 103 U. S. 828, 26 L. Ed. 618,

620-621.

XVIII.

Under the practice in Washington a condemnor

may abandon a proceeding in eminent domain after

a jury has determined the value of the property.

Port Angeles Pacific Co. vs. Cooke, 38 Wash.
187-188.

XIX.

Under Section 9034, Subdivisions 1, 24 and 44,

and Section 9041, Remington's Compiled Statutes, it

is not necessary that the purchase of a water plant

be submitted to the people for their approval before

action by the Council looking to the purchase. It is

sufficient if ultimately the people grant the required

authority.

Youngerman vs. Murphy, 107 la. 686, 76 N.

W. 648, 650.

XX.

The electors of a municipality are chargeable

with notice of the ordinances and resolutions adopted

by its governing board.

2 McQuilHn on Mimicipal Corporations, 2d
Ed., 541, 582.
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2 McQuillin on Municipal Corporations, 1st

Ed., 1395.

43 C. J. 519.

Mather vs. City of Ottawa, 114 111. 659, 3 N. E.

216.

XXI.

The doctrine of ratification is applicable to mu-

nicipal corporations.

3 McQuillin on Municipal Corporations, 2d

Ed., Sec. 1358.

Marshall County vs. Schenck, 5 Wall. 772, 18

L. Ed. 556, 557, 559.

La France Fire Engine Co. vs. Davis, 9 Wash.

600, 601.

XXII.

Where an agency admittedly exists and the con-

troversy relates to whether the acts of the agent are

within the scope of his authority, if ratification is

relied on the facts will be liberally construed in favor

of ratification.

2 C. J. 492, Sec. Ill (4).

Byrne vs. Doughty, 13 Ga. 46, 52-53.

Hartlove vs. William Fait Co., 89 Md. 254, 43

Atl. 62, 63.

Cairo Railroad Co. vs. Mahoney, 82 111. 73, 25

Am. Rep. 299, 300-301.
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Carlson vs. Stone-Ordean-Wells Co., 40 Mont.

434. 107 Pac. 419, 421.

Bement vs. Armstrong, 39 S. W. 899, 903

(Tenn. Ch.)

Szymanshi vs. Plassan, 20 La. Ann. 90, 96

Am. Dec. 382, 384.

XXIII.

Ratification may be effected without formal or

direct action to that effect.

Crane vs. Bennington School District, 61

Mich. 299, 28 N. W. 105, 107.

Town of Meredith vs. Fullerton, 139 Atl. 359,

362 (N. H.)

McGillvray vs. Joint School District, 112 Wis.

354, 88 N. W. 310, 58 L. R. A. 100, 105.

School District vs. Western Tube Co., 13 Wyo.
304, 80 Pac. 155, 169.

XXIV.

The vote of the electors in the election held on the

7th of April, 1928, constituted a ratification, if rat-

ification was necessary, of the contract to buy plain-

tiff's water plant.

Bell vs. Waynesboro Borough, 195 Pa. St. 299,

45 Atl. 930, 931.

Swenson vs. Village of Bird Island, 93 Minn.

336, 101 N. W. 495.
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XXV.
Executory contracts for the purchase of real

property under the laws of Washington are simple

contracts. It is not essential that they be executed

with the formalities of deeds.

Vail vs. Tillman, 2 Wash. 476.

First National Bank vs. Conway, 87 Wash.
506, 515.

Fallers vs. Pring, 144 Wash. 224, 226.

XXVI.

Such contracts are without the operation of Sec-

tion 10550, Remington's Compiled Statutes.

Baker Boyer Bank vs. Hughson, 5 Wash. 100,

101.

Kleeh vs. Bard, 7 Wash. 41, 44.

Edson vs. Knox, 8 Wash. 642, 646.

Anderson vs. Wallace Lumber Co., 30 Wash.
147, 151.

XXVII.

It is a well settled principle in the enforcement

of the statute of frauds that evidence is admissible to

apply the description of real property contained in

the memorandum and thus to identify the subject

matter of the contract.

27 C. J. 383.

12 Enc. of Evidence, 23.

Brown vs. Slee, 103 U. S. 828, 26 L. Ed. 618.



25

Waterman vs. Waterman, 27 Fed. 827.

MattJietvs Slate Co. vs. New Empire Slate Co.,

122 Fed. 972.

Western Securities Co. vs. Atlee, 168 la. 650,

151 N. W. 56, 60.

Kingsley vs. Siehreclit, 92 Me. 23, 42 All. 249.

Hurley vs. Brown, 98 Mass. 545, 96 Am. Dec.

671.

Scanlan vs. Geddes, 112 Mass. 15.

Meade vs. Parker, 115 Mass. 413.

Hodges vs. Rowing, 58 Conn. 12, 18 Atl. 979,

7 L. R. A. 87.

Ranney vs. Byers, 219 Pa. St. 332, 68 Atl. 971.

Clark vs. Cagle, 141 Ga. 703, 82 S. E. 21, L. R.

A. 1915A 317.

Howison vs. Bartlett, 141 Ala. 593, 37 So. 590.

Whitworth vs. Pool, 29 Ky. L. 1104, 96 S. W.
880.

Guyer vs. Warren, 175 111. 328, 51 N. E. 580,

583.

Koch vs. Streuter, 218 111. 546, 75 N. E. 1049, 2

L. R. A. (N. S.) 210, 216.

Dollar vs. Knight, 145 Ark. 522, 224 S. W.
983,
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XXVIII.

The Washington decisions construing Section

10550 of the Washington Code are in accord with the

foregoing principle.

Wetzler vs. Nichols, 53 Wash. 285.

Old Republic Co. vs. Ferry Co., 69 Wash. 600.

Worclen vs. Worden, 96 Wash. 592, 600-601.

Bremerton vs. Bremerton Water Company, 88

Wash. 362.

Thompson vs. Schneider, 127 Wash. 533, 535.

XXIX.

The city of Hoquiam was authorized to enact the

franchise ordinance of April 19, 1898.

Constitution of Washington, Art. XI, Sec. 11.

Session Laws Washington 1893, Chapter 57.

XXIX-1/2.

The authority given the City of Hoquiam by

Article XI, Section 11, of the Constitution of Wash-

ington, and by Chapter 57 of the Session Laws for

1893, authorized it to incorporate Section 28 in the

franchise ordinance of April 19, 1898.

Slocum vs. City of North Platte, 192 Fed. 252,

254-258.

XXX.
The statute of frauds is applicable only to com-
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mon law agreements. It is not applicable to an agree-

ment provided for or created by statute or ordinance.

Miller vs. State, 159 N. E. 551, 553 (Ind. App.)

Johnson vs. Noonan, 16 Wis. 687, 695,

Edwards vs. Roberts, 26 Colo. App. 538, 144

Pac. 856, 861.

DooUttle vs. Dininy, 31 N. Y. 350.

Bildersee vs. Aden, 62 Barb. 175, 179.

2 McQuillin on Municipal Corporations, 2d

Ed., Sec. 674, page 541.

XXXI.

Where the statute of frauds is relied on by a mu-

nicipal corporation whose ordinance and resolution

constitute its execution of a contract, such ordinance

and resolution are sufficient to satisfy the require-

ments of the statute.

Curtis vs. City of Portsmouth, 61 N. H. 506,

39 Atl. 439.

Greenville vs. Greenville Waterworks Co., 125

Ala. 625, 27 South. 764, 770.

Cumberland Telephone Co. vs. Cartwright

Telephone Co., 128 Ky. 395, 108 S. W. 875,

878.

Smith Detective Agency vs. Highland Park, 5

S. W. 2d, 598, 599 (Tex. Civ. App.)

McKevitt vs. Sacramento, 203 Pac. 132 (Calif.

App.)
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XXXII.

It is not necessary for plaintiff in Ms initial

pleading to anticipate and negative the defense of

the statute of frauds. Unless it affirmatively ap-

pears that the contract relied on is void under the

statute, the defense must be set up by the defendant.

Norton vs. Stegmyer, 175 Fed. 756, 20 Ann.

Cases 1134, 1136-1137.

Moses Land Co. vs. Stock-GMs Co., 56 Wash.
529, 534.

9 Encyc. PL & Practice 705-707.

XXXIII.

In all of the following cases courts have passed

decrees for the specific performance of contracts for

the purchase of water plants arising by the exercise

by cities of their option to buy reserved in ordi-

nances. In all of them the description was general

and not to be distinguished from the description con-

tained in Section 28 of the franchise ordinance of

April 19, 1898.

Omaha vs. Omaha Water Co., 218 U. S. 180, 54

L. Ed. 991, 162 Fed. 225.

National Water Works Co. vs. Kansas City,

62 Fed. 853, 856.

Fayetteville vs. Fayetteville Water Co., 135

Fed. 400.

Castle Creek Water Co. vs. City of Aspen, 146

Fed. 8.
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Ashland Water Works Co. vs. Ashland, 251

Fed. 492.

Bremerton vs. Bremerton Water Co., 88

Wash. 362.

Bristol vs. Bristol Water Works, 19 R. I. 413,

34 Atl. 359.

Burgesses of Huntingdon vs. Borough of

Huntingdon, 258 Pa. St. 250.

Town of Boonton vs. United Water Supply
Co., 88 N. J. Eq. 61, 102 Atl. 454.

Valparaiso Water Co. vs. Valparaiso, 33 Ind.

App. 193, 69 N. E. 1019.

Cherryvale Water Co. vs. Cherryvale, 65 Kan.

219, 69 Pac. 176.

Galena Water Co. vs. City of Galena, 74 Kan.

644, 87 Pac. 735.

Slocum vs. North Platte, 192 Fed. 252, 254.

ASSIGNMENTS OF ERROR
The errors assigned are printed on pages 25 and

26 of the transcript of record. They are all based

upon the order and decree passed on the 9th of July

sustaining defendants' motion to dismiss our bill.

We have already briefly stated our contentions

with reference to the sufficiency of this pleading.

We think it will conduce to an orderly argument of

the case if we discuss the respects in which our bill

has been attacked or is likely to be attacked in this

court.
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ARGUMENT

Option to Buy

Section 28 of the franchise ordinance quoted in

paragraph IV of onr bill and found on pages three

and four of the record was a continuing offer on the

part of the owner of the water plant to sell this plant

to the city of Hoquiam at a price to be fixed by

agreement of the parties, or in the absence of such

agreement, by due process of law.

Castle Creek Water Co. vs. City of Aspen, 146

Fed. 8, 10.

Bristol vs. Bristol Water Works, 19 R. I. 413,

34 Atl. 359, 32 L. R. A. 740, 742.

Exercise of Option

On the 6th of April, 1927, the city coimcil passed

Resolution No. 416 quoted in full in paragraph VI of

our bill, and found on pages 18 and 19 of the record.

This resolution signified the desire of the city of

Hoquiam to purchase the water works system, and a

certified copy of the resolution was delivered to ap-

pellant's predecessor in interest, Hoquiam Water

Company, which was then the owner of the property.

Under subdivision 1 of Section 9034 of Remington's

Compiled Statutes, which we have already quoted,
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the city of Hoquiam was authorized to adopt resolu-

tions as well as ordinances. In

2 McQuillin on Municipal Corporations, 2d Ed., Sec.

663, it is said

:

"A resolution deals with matters of a special

or temporary character ; an ordinance prescribes

some permanent rule of conduct or government,
to continue in force until the ordinance is re-

pealed, and is distinctively a legislative act. It

may be stated broadly that matters upon which
the municipal corporation desires to legislate

must be put in the form of an ordinance, while
all acts that are done in its ministerial capacity
and for a temporary purpose may be put in the

form of resolutions.

*

" 'While there are in some instances and for

some purposes, fundamental distinctions be-

tween an ordinance and a resolution there is no
such broad distinction between a resolution and
other acts of an administrative or quasi legisla-

tive board. Almost any one of these acts not re-

quired to be by ordinance may be in the form of

a resolution.'
"

The exercise of the city's option to buy the plant

was an important act on the part of the municipality

but it was of a special or temporary character. It

did not prescribe a permanent rule of conduct or gov-

ernment and it was therefore eminently proper that

the election of the city to buy should be exercised by

resolution.
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The Circuit Court of Appeals for the Eighth Cir-

cuit has expressly held that a municipality may prop-

erly exercise such an option by resolution.

Sloctmi vs. North Platte, 192 Fed. 252, 258-262.

Some contention was made in the District Court

to the effect that the resolution was insufficient in

form to constitute an exercise of the city's election to

buy. The contention was made that it was merely an

expression of the city's desire to buy and that did not

constitute an election. It will be noted on examining

Section 28 of the franchise ordinance that the right

of the city to buy the plant recurred at intervals of

five years and that one of these intervals expired on

the 19th of April, 1928. Under Section 28 the exer-

cise of the 023tion was required to be made one year

in advance of the time when the city was entitled to

buy. The resolution of April 6, 1927, could have had

no other purjoose than the exercise of the option re-

served to the city in the franchise ordinance. Unless

so interpreted the resolution must be regarded as a

vain and useless act.

Where the owner of property gives to an optionee

a right within a stated time to buy the property, and

the optionee writes the owner that he desires to buy

in accordance with the right reserved to him by the

option, any owner would consider that the optionee

had exercised his election. It is a familiar rule for

the construction of contracts that each party thereto



33

will be held bound by the construction of the con-

tract which the other party is warranted in putting

upon it.

We think that the court will find in point on this

contention, if it shall be made by appellee, the case of

Brow7i vs. Slee, 103 U. S. 828, 26 L. Ed. 618, 620-621.

In a settlement made by T. E. Brown with the

executors of the estate of Jarvis Langdon, Brown

agreed, at the option of the executors, to purchase

certain real property within a five year period, for

the sum of $25,000.00, less the amount which should

have been paid at the time of the exercise of the op-

tion on a certain judgment described in the papers.

Six months before the expiration of the five year

period one of the executors wrote Brown the follow-

ing letter:

"Elmira, Oct. 30, 1875.

"T. E. Brown, Esq., Des Moines, Iowa.

''Dear Sir: My wife's health is so poor that

I am obliged to go away with her, and I shall sail

for Europe Saturday next, for an absence of

four, six, or eight months. I have left all neces-

sary papers for the closing of our matters, the

re-deeding of the Des Moines land and all other

necessary business, with Mr. Slee. The balance
of $25,000.00 less what has been paid on Buena
Vista County judgment, will be due April 25,

1876, and we shall desire the money at that time
as per contract.

Yours truly,

C. J. Langdon, Executor."
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The Supreme Court, speaking through Mr. Jus-

tice Waite, said

:

"We proceed now to consider whether the ex-

ecutors did, in fact, make their election in proper
form and within the time. This depends entirely

on the letter of Langdon under date of the 30th
of October, 1875, and the reply of Brown of the
26th of May following. No particular form of

election was provided for in the contracts. All

they required was that the proper representa-
tives of the estate should, within the time, ex-

press to Brown their desire that he 'purchase
back' the lands under the contract.

''The letter of October 30 was written by
Charles J. Langdon in his own name as executor,

but he held the title to the property evidently

with the assent of his co-executors. He wrote
that he had left all the necessary papers with
Mr. Slee, another of the executors, and concluded
by saying that ^we shall desire the money at that

time as per contract. ' In what he did he was evi-

dently acting for the estate, and as his acts have
been adopted by all the executors as the basis of

this suit, it is clear that his letter was at the time
the expression of their will, and bound them so

far as necessary to enable Brown to get the title

from him if the money was paid as the contract

required.

"This letter did not in so many words say to

Brown that the executors desired him to repur-
chase under the contract ; but it did tell him they
desired the money, which the contract called for

only in the event of his repurchase. This could
not be understood otherwise than as an expres-
sion of a desire that he purchase back the prop-
erty under the contract. And evidently it car-



In

Slocum V. North Platte, 192 Fed. 252, 259

the City exercised its option to buy "by a
motion passed by the Council to the effect
"that the City of North Platte desires to
proceed in accordance with provisions of
Section 8 of the ordinance granting the
franchise."
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ried that idea to Brown, for he immediately be-

gan to treat for terms, not because he claimed
not to be bomid, but because to use his own
words, he was 'not able to pay.' His conduct cor-

responded in all respects with that of the ex-

ecutors and his letter is not to be treated as a

waiver of the neglect of the executors to make
their election at the day, but as a recognition of

the fact that a proper election had been made
and accepted.

'

'

Contract Mutually Binding

When the city exercised its election to buy the

water plant the option ripened into a contract bind-

ing both parties thereto.

The option to sell contained in paragraph 28 of

the franchise ordinance bound the successive owners

of the water plant, all of whom operated under the

franchise and took the property with notice of this

stipulation.

Castle Creek Water Co. vs. City of Aspen, 146

Fed. 8, 10.

Bristol vs. Bristol Water Works, 19 R. I. 413,

34 Atl. 359, 32 L. R. A. 740, 742.

Cherryvale Water Co. vs. Cherryvale, 65 Kan.
219, 69 Pac. 176.

FayetteviJle vs. Fayefteville Water Co., 135

Fed. 400.

Alabama Water Co. vs. City of Anniston, 215

Ala. 120, 110 South. 36.
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When the city exercised its option to buy the con-

tract thereby created became enforceable against the

owner of the water plant.

Castle Creek Water Co. vs. City of Aspen, 146

Fed. 8, 10.

Cherryvale Water Co. vs. Cherryvale, 65 Kan.
219, 69 Pac. 176, 180.

Bristol vs. Bristol Water Works, 19 R. I. 413,

32 L. R. A. 740, 743.

Fayetteville vs. Fayetteville Water Co., 135

Fed. 400, 403.

Alabama Water Co. vs. City of Anniston, 215

Ala. 120, 110 South. 36.

The remedy of specific performance is mutual.

Wherever it is available to a vendee it may also be

invoked by a vendor.

Story's Equity Jurisprudence, Sec. 723, p. 710-711,

"Where the specific performance of a con-
tract respecting chattels will be decreed upon the
application of one party, courts of equity will

maintain the like suit at the instance of the
other party, although the relief sought by him
is merely in the nature of a compensation in

damages or value ; for, in all such cases, the court
acts upon the ground that the remedy, if it ex-

ists at all, ought to be mutual and reciprocal, as
well for the vendor as for the purchaser."
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Pomeroy's Specific Performance of Contracts (3d

ed.), Sec. 6, p. 8 et seq.

"The right to a specific performance, if it

exists at all, is, and necessarily must be, mutual

;

in other words, it is and must be held, and be
capable of being enjoyed alike by both parties in

every agreement to which the jurisdiction ex-

tends. As a familiar example, in the simplest

form of contract for the sale of land, when the

vendor agrees to convey and the purchaser
merely promises to pay a certain sum as the

price, since the latter may, by a suit at equity,

compel the execution and delivery of the deed,

the former may also, by a similar suit, enforce
the undertaking of the vendee, although the sub-

stantial part of his relief is the recovery of

money. On the same principle a person who has
agreed to sell certain claims against a debtor, or
an annuity, or a patent right, may enforce the

purchaser's promise to pay the price in equity,

because the purchaser on his part can, by the

same means, compel an assignment of the things
in action agreed to be sold.

'

'

Pomeroy's Specific Performance of Contracts (3d

ed.), Sec. 165, p. 422-428.

"Mutuality in the equitable remedy is so es-

sential that the converse of the proposition above
stated is well established, and it is a familiar

doctrine that if the right to the specific perform-
ance of a contract exists at all, it must be mutual

;

the remedy must be alike attainable by both par-
ties to the agreement. For this reason the pur-
chaser's obligation in a contract for the sale of

land, although nothing more, perhaps, than a lia-

bility to pay a certain sum of money, may always
be enforced by a suit in equity on behalf of the
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vendor, since the purchaser may, in the same
manner, obtain the performance of the vendor's

duty to convey. On the same principle a person

who has agreed to sell things in action—such as

certain claims against a bankrupt debtor, or an
annuity, or a patent right—may enforce the pur-

chaser 's promise to pay the price by a suit in

equity, because the purchaser on his part can

compel an assignment of the things in action

agreed to be sold.

"

Pomeroy's Specific Performance of Contracts (3d

ed.), pp. 426-427, Note.

"Where the vendor of lands ajDplies for spe-

cific performance, the effect of which will be in

substance no more than enforcing the payment
of a sum of money from the vendee, he is allowed
the remedy, under many authorities, upon the

theory that since the vendee of lands may have a

specific performance as a matter of course,

therefore the remedy should be accorded the

vendor as a matter of mutuality. See ante. Sec.

6, note, (a), and cases there cited. These deci-

sions would seem to establish the principle that

in determining whether one party to a contract
can secure a specific performance, it is enough
if the nature of the contract or subject matter is

such that the other party to the contract might
have specific performance. In other words, un-
der the apparent j^rinciple of these cases, we
must in the beginning look to the rights of both
parties to the contract, and if either party might
be entitled to specific performance, the question
is solved; then the other party should be ac-

corded the remedy, irrespective of the adequacy
of his legal action, or other like considerations.
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''An examination of the facts of the cases,

however, shows that the holdings of the courts

are not inconsistent, when the language of each
opinion is applied to the situation presented by
the particular case under consideration. A con-

tract ordinarily involves acts of performance on
each side. The general rule of equity naturally

is that announced in the cases where a vendor
seeks specific performance— where it appears
that one of the parties might ordinarily have
specific performance enforced by the court, the

remedy will be allowed the other jDarty simply
upon grounds of fair play, or mutuality.

"In a suit by a vendor for specific perform-
ance of a contract for the sale of land, the de-

cree is conditional—the vendor complainant is,

under the decree, entitled to his money, when,
and only when, he makes the deed to the vendee.
The matter is then completely adjusted, and
there is no reason why the natural equitable rule

that if one party may have the remedy, the other
party should be granted the remedy too, should
not be applied."

Raymond vs. San Gabriel Co., 53 Fed. 883, 885 (C. C.

A. 8).

"A vendor of real estate who has executed a
title bond conditioned for the conveyance of the
land upon the payment of the price, has an elec-

tion of remedies to recover the purchase money.
He may sue therefor at law, or he may resort to

equity for a specific performance of the contract
by the vendee. Whenever the purchaser has the
right to go into equity and compel the execution
and delivery of a deed, the principle of mutual-
ity gives the vendor the right to go into equity
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to comj^el the vendee to perform the contract on
his part by paying the purchase money. This is

an excei3tion to the general rule that equity will

decline jurisdiction of a suit for a money demand
which could be recovered by an action at law.

The exception is based on the established doc-
trine of equity that the right to a specific per-
formance must be mutual, and that it must be
enjoyed alike by both parties to every contract

to which the jurisdiction extends. In every case,

therefore, where the vendee would have the
right, by a suit in equity, to compel the execution
and delivery of the deed by the vendor, the lat-

ter may, by a similar suit, enforce the obliga-

tion of the vendee to pay the purchase money.
Pom. Cont. Sees. 6, 165 ; Cathcart vs. Robinson,
5 Pet. 264, 278; Railroad Corp. vs. Evans, 6 Gray
25; Hopper vs. Hopper, 16 N. J. Eq. 147;
Springs vs. Sanders, 1 Phil. Eq. 67; Crary vs.

Smith, 2 N. Y. 60; Fry, Spec. Perl, Sec. 23;
Greenfield vs. Carlton, 30 Ark. 547."

Donahoe vs. Franks, 199 Fed. 262, 267.

''It is well established that, where a vendee
may maintain a suit in equity for specific per-
formance of an agreement of sale of lands, the
vendor may maintain a bill for the specific per-
formance of the vendee's agreement to pay the
purchase money. ' The right of a vendor to come
into a court of equity to enforce a specific per-
formance is unquestionable. Such subjects are
within the settled and common jurisdiction of
the court.' Mr. Chief Justice Marshall in Cath-
cart vs. Robinson, 5 Pet. 264, 8 L. Ed. 120."

Morgan vs. Eaton, 59 Fla. 562, 52 South. 305, 306.

"It is the settled rule that the remedy by spe-

cific performance is mutual as between vendor
and vendee, and when the remedy is sought by
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the vendor, it makes no difference that the re-

lief he thereby seeks is only to enforce the pay-
ment of a specific sum of money."

Jackson vs. Nicolson, 70 Ga. 198, 201.

''Where the specific performance would be
decreed at the instance of one of the parties, it

will be so decreed at the instance of the other,

'although the relief sought by him is merely in

the nature of a compensation in damages or

value,' for in all such cases the court acts upon
the ground that the remedy, if it exists at all,

ought to be mutual and reciprocal, as well for the

vendor as for the purchaser."

Clark vs. Cagle, 141 Ga. 700, 82 S. E. 21, L. R. A.

1915A 317, 319.

'

' Generally the right to specific performance
is mutual, and when one party can compel per-
formance if he so desires, so likewise can the
other.

'

'

Robmson vs. Appleton, 124 III 276, 15 N. E. 761.

"The remedy in cases of specific perform-
ance is mutual, so that either the vendor or the
vendee may avail of it. This remedy extends in

favor of the personal representatives of a de-

ceased vendor."

Migatz vs. Stieglitz, 166 Ind. 361, 77 N. E. 400, 401.

"The equitable doctrine is that the enforce-
ment of contracts must be mutual, and, the ven-
dee being entitled to specific performance, his

vendor must likewise be permitted in equity to

compel the acceptance of his deed and the pay-
ment of the stipulated consideration.

'

'
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Woodruff vs. Germansky, 233 N. Y. 365, 135 N. E.

601, 602.

"Speaking of contracts for the sale of real

estate, the leading English authority says

:

' It is well established that the remedy is mu-
tual, and that the vendor may bring his action in

all cases where the purchaser could sue for spe-

cific i^erformance of the contract. ' Fry on Spe-
cific Performance (6th Ed.), p. 33.

''This is the general rule in the United
States. 25 Euling Case Law, 272; A Vendor's
Right to Specific Performance by William
Draper Lewis, 41 Amer. Law Register (N. S.)

65."

Farm & Land Co. vs. Baseman, 93 S. C. 350, 76 S. E,

979, 980.

This was a suit for specific performance brought

by the vendor on a contract for the sale of real estate.

The lower court dismissed the bill on demurrer. The

Supreme Court said:

"The case is ruled by the principles decided
in Gregorie vs. Bulow, Rich. Eq. Cas. 235, and
Hammond vs. Foreman, 48 S. C. 175, 26 S. E.
212. The rights and obligations of the parties to

the contract are mutual. The defendant would
have had the right, under the contract, to com-
pel performance thereof by the plaintiff. The
plaintiff must be accorded the same right. In
Gregorie vs. Bulow, Judge O'Neall says: 'But, I

apprehend, the case does not exist, where a ven-
dee, on a contract, can come into the court of

equity for specific performance, and the vendor
cannot."
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Heins vs. Thompson & Flieth Co., 165 Wis. 563, 163

N. W. 173, 177.

''It follows that, had plaintiff refused to per-

form upon receiving full payment or being duly
tendered the same, the vendee lumber company
could have compelled him to do so by action for
specific performance. The right of the vendee,
in such case, may be likewise enforced. Their
rights are mutual as to remedies. Pomeroy on
Contracts (2d Ed.), Sec. 6. Waterman on Spe-
cific Performance, Sec. 15. This court has so

held, as indicated in cases cited by counsel for
respondent ; Gates vs. Parmly, 93 Wis. 294, 306,

m N. W. 253, 67 N. W. 739; Kipp vs. Laun, 146
Wis. 591, 602, 131 N. W. 418; Curtis, etc. vs. In-
terior, etc., Co., 137 Wis. 341, 346, 118 N. W. 853,

129 Am. St. Rep. 1068. That is the general rule,

as indicated in 36 Cyc. 565, note 49 and 50. '

'

Where specific performance would be decreed

between the original parties to a contract, it will also

be decreed at the instance of or against their suc-

cessors in interest.

Taylor vs. Newton, 152 Ala. 459, 44 South. 583,

585.

Specific performance will be decreed against the

grantee of an owner who takes with notice of an out-

standing option or contract.

Ross vs. Parks, 93 Ala. 153, 11 L. P. A. 148, 8

South. 368.

City of Birmingham vs. Forney, 173 Ala. 1, 55

South. 618.
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Eorgan vs. Russell, 24 N. Dak. 490, 140 N. W.
99, 43 L. R. A. (N. S.) 1150, 1155.

Sizer vs. Clark, 116 Wis. 534, 93 N. W. 539.

Cummins vs. Beavers, 103 Va. 230, 48 S. E.

891, 1 Ann. Cases 986, 990.

Pearson vs. Courson, 129 Ga. 656, 59 S. E. 907,

908.

Foraday Coal & Coke Co. vs. Owens, 26 Ky.
L. Rep. 243, 80 S. W. 1171.

Pomeroy on Specific Performance, 3d Ed.,

Sees. 465 and 493.

As against a purchaser with notice, an option re-

lates back to its date and a court of equity will pro-

tect the rights of optionee accordingly.

Crowley vs. Byrne, 71 Wash. 444.

Smith vs. Bangham, 156 Calif. 359, 28 Ij. R. A.

(N. S.) 522, 527.

The assignee or successor in interest of an op-

tionee may maintain specific performance.

Waterman vs. Waterman, 27 Fed. 827.

Matthews State Co. vs. New Empire State Co.,

122 Fed. 972.

Hoogendorn vs. Daniel, 178 Fed. 765, 768.

Frank vs. Schnuettgen, 187 Fed. 515.
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A suit for specific performance is maintainable

against optionee and the party to whom he transfers

the property after the option to buy has been exer-

cised.

Naylor vs. Parker, 139 S. W. 93 (Tex. Civ.

App.)

The Washington Court recognizes the right of a

vendor to the remedy of specific performance.

Anderson vs. Wallace Lumber Co., 30 Wash.
147, 150.

Lindholm vs. Patrick, 107 Wash. 243, 246.

Where a municipality exercises the option con-

tained in a franchise ordinance for the purchase of a

water plant the contract so arising will be specif-

ically performed at the instance of the successor in

interest of the owner of the water plant and the

grantee of the franchise.

Omaha Water Co. vs. City of Omaha, 162 Fed.

225.

Castle Creek Water Co. vs. City of Aspen, 146

Fed. 8, 8 Ann. Cases 660.

Cherryvale Water Co. vs. Cherryvale, 65 Kan.

219, 69 Pac. 176, 179.

We have been at pains to cite the foregoing line

of authority because one of the grounds on which

Judge Cushman determined the case against us was
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his belief that the plaintiff had no standing to main-

tain a bill for specific performance because it did not

acquire the property until the 28th of June, 1927,

two months and more after the date at which the city

had exercised its option to buy. We think the court

will find the foregoing authorities in point and

abundantly sufficient to answer the above sugges-

tion as to the insufficiency of our bill.

Determination of Price

The contract created by the exercise of the city's

option to buy did not determine the price to be paid

for the water plant. There is abundant authority to

support our contention that this circumstance does

not prevent the maintenance of our suit for specific

performance. The option which was exercised by

the city on the 6th of April, 1927, was contained in

Section 28 of the franchise ordinance and was inci-

dental thereto. The purpose had in view when the

franchise ordinance was enacted on the 19th of April,

1898, was the furnishing of water to the citizens of

Hoquiam. With this end in view a fifty year fran-

chise was granted. The franchise ordinance con-

tained the provisions which are usual in that char-

acter of a grant. As a subsidiary provision in the

ordinance and in the contract arising from its ac-

ceptance the city reserved to itself the right to buy
the plant at the expiration of fifteen years, and at

the expiration of each five years thereafter. The
provision was that the city should pay a price to be
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agreed upon between the parties, or, in the absence

of an agreement, a price to be fixed by due process

of law. The provision for the fixing of the price to

be paid by the city was not of the essence of the con-

tract created by the acceptance of the franchise ordi-

nance. The ordinance determined the manner in

which the price should be ascertained. In all such

cases the agreement is treated as valid and is en-

forced in accordance with its terms.

Pomeroy on Specific Performance, 3d Ed., Sec. 148,

p. 380.

''In all contracts of sale, assignment, and the

like, the price is, of course, a material term. It

must either be fixed by the agreement itself, or

means must be therein provided for ascertain-

ing it with certainty.

''A valid contract of sale may be made with-
out any stipulation as to the price, the law in

such case implying that the price is the reason-
able value of the thing which is the subject-mat-
ter of the agreement. This is, however, no ex-

ception to, but rather a special instance of, the
foregoing rule ; because such a contract does, in

fact, by operation of the law, furnish a means of
exactly ascertaining and fixing the price."

The author then proceeds to divide contracts into

two classes, in one of which the mode of determining

the price is a condition to the validity of the agree-

ment, and in the other of which the provision on this



48

subject is incidental to a larger contract. In Section

151 the author says

:

*'The second class embraces those contracts
in which a mode for ascertaining the price is

mentioned, but from the language of the stipu-

lation it is regarded as non-essential, and as

something rather by way of suggestion, so that
the agreement itself is virtually one to sell for a
fair price. In such a case, if the means specified
for fixing upon the price fail for any reason, the
court does not treat the contract as fatally de-
fective; but will, in the suit for a specific per-
formance, direct a fair and reasonable price to

be ascertained in some manner preliminary to

the decree, either by referring the matter to a
master or other officer, or by appointing a
skilled person as a special valuer, or even by de-
termining the amount itself; it will pursue any
such mode as the circumstances of the case show
to be expedient."

Bristol vs. Bristol Water Works (1896), 19 R. I. 413,

34 Atl. 359, 32 L. B. A. 740, 742, 742-43, 743-

744.

Here an ordinance of the nature of the one in-

volved at Hoquiam was enforced by the city against

the waterworks company. One section of the fran-

chise ordinance gave the city the privilege of pur-

chasing the property at a fixed time for a fair and

reasonable price to be agreed upon by the town and

the owners of the property, or fixed by arbitrators.

Pursuant thereto the city in due time submitted to

the people the question of exercising the option and

they voted to do so. Thereafter the water company

refused to negotiate with the city and refused to ap-
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point arbitrators, but contended that there was no

agreement that could be enforced in court because

the matter was left to arbitration. The city sued to

have the value of the system determined and to en-

force the right to purchase. The opinion is illumi-

native both as to the jurisdiction of equity and as to

the exception to the general rule we have referred to.

"But however this may be, we think there is

no doubt as to the jurisdiction of this court to

grant the relief prayed for. Said company hav-
ing failed to comply with the terms of said con-

tract in the particulars aforesaid, this court

clearly has the authority to provide some means
for the fixing of the price at which said water-
works shall be conveyed to said town, and to or-

der such conveyance ; and we think that the reg-

ular and proper mode to accomplish this object

is by first referring the case to a master, to as-

certain and determine the price at which said

works shall be conveyed.

"But, as well stated by complainant's coun-
sel, where the contract to sell does not stand
alone, but is merely a subsidiary part of another
contract for a more extensive purpose, the per-

formance of which has already been entered
upon, a different rule prevails. In such a case

the courts hold that the manner of determining
the price is a matter of form, rather than of
substance ; and if it becomes evident that it can-
not be determined in the manner provided for in

the contract, by reason of the refusal of one
party to do what in equity he ought to do, the
court will determine it upon the application of
the other. Coles vs. Peck, 96 Ind. 333, 49 Am.
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Rep. 161. In other words, if the parties have
incurred obligations under the contract so that

they cannot be placed in statu quo, the court will

itself enforce the agreement."

"As to the objection that the bill contains no
averment that the complainant has the legal

power to raise the amount of the price to be
fixed, we think it clear that no such averment
is necessary. The contract provides that the

town may purchase ; and the respondent cannot
be permitted to set up, as an excuse for its re-

fusal to carry out said contract, that the town
has not the power to purchase. It cannot treat

a part thereof as binding, and reject the rest. In
short having entered into said contract, the re-

spondent is estopped from denying that the to^vn

had authority to make the same. See Herman,
Estoppel, Sees. 749, 764, 800 and cases cited.

Moreover the mere fixing of the price to be paid
for said water works will not devest the respond-
ent of its property therein, or in any way preju-
dice its rights in connection therewith. It will

simply be a step in the direction of carrying out
the contract of purchase. But not until the price

which shall be fixed shall have been paid by the

comi^lainant will the property rights of the re-

spective parties be other or different from what
they now are."

Cherryvale Water Company vs. Cherryvale (1902),

65 Kan. 219, 69 Pac. 176, 179.

The franchise ordinance here involved gave the

city the right to purchase the property at a fixed

time at an appraised valuation to be determined by



51

three appraisers and upon three months' notice in

writing of the intention so to do. In due time the

City formally elected to purchase the water plant

and notified the owners thereof. Thereafter the City

endeavored to withdraw its acceptance for reasons

that it deemed sufficient. The City brought a suit

to forfeit the Water Company's franchise for a fail-

ure to comply with certain requirements and regu-

lations and the defendant filed a cross bill to recover

moneys due from the city for hydrant rental. Re-

garding the contract provided in the ordinance and

acceptance the court said

:

"When the city granted this franchise by Or-
dinance No. 13 on June 25, 1885, it was stipu-

lated in one of the sections that it should be a
contract 'binding upon all parties with equal
force.' When the water company accepted the

conditions of the ordinance, it w^as agreed that

the city might purchase the works at the expira-

tion of 10 years, and, failing at that time, then
at the expiration of every five years thereafter,

at the appraised valuation of three disinterested

persons. It did elect to take the plant at the end
of the second period. The water company bound
itself in advance to sell. When the city elected

hy giving the notice, a binding contract of pur-
chase tvas consummated."

This decision refers to a large number of deci-

sions of the courts of this country and England sus-

taining the right to enforce such a contract.
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Castle Creek Water Co, vs. City of Aspen (1906),

146 Fed, 8, 12-13, 14 15, 8 Ann. Cas, 660,

Here the United States Circuit Court of Appeals

for the Eighth Circuit had before it a suit by the

Water Company to compel the city of Aspen to pur-

chase its water system under the terms of a fran-

chise ordinance which gave the city the right to pur-

chase the water property at a given time upon one

year's notice, providing that if the parties could not

agree upon the price the same should be determined

by appraisers, the price to be based upon the produc-

tive worth of the water works and not their costs. In

due time the city gave notice to the water company

that it would purchase the water works at the time

and in accordance with the provisions of the fran-

chise ordinance ; the parties failed to agree upon the

price ; the city refused to appoint appraisers and de-

clined to be bound to purchase ; whereupon suit was

brought for specific performance. The opinion of

Judge Sanborn is the strongest opinion on the sub-

ject we have examined. It gathers a wealth of au-

thority and contains a clear discussion of the law.

He points out, first, that the main purpose and scope

of the franchise ordinance is to procure a water

works system for the city and its inhabitants, and

that the provision for sale of the system to the city

was merely an incident to the broader purpose of the

contract ; that the provision that the city might buy

constituted a continuing and irrevocable offer from

the water company and the acceptance thereof by
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the city constituted an exercise of its option and an

irrevocable election from which it could not recede.

He points out the difference between separate agree-

ments for the sale of real estate at a price to be fixed

by values and which have not been executed by either

party thereto in whole or in substantial part and a

contract for a water works system which has been

fully executed by the holder of the franchise. After

pointing out that one party to a contract may not

refuse to perform and then take advantage of his

own wrong in defending a suit for specific perform-

ance, the court gives an illuminating discussion from

which we quote as follows:

''The authorities upon this subject are not
entirely in accord, but the more cogent reasons
and the weight of authority sustain these salu-

tary rules: Where in a contract of sale of real

estate at a price to be fixed by appraisers chosen
by the parties, the stipulation for the valuers is

not a condition nor the essence of the agreement,
but is subsidiary or auxiliary to its main pur-
pose and scope, and the parties may not be left

or placed in statu quo by a refusal to enforce the
contract, a court of equity may determine the

price itself, by its master or by appraisers of its

own selection, and may enforce specific per-
formance of the agreement of sale. But where
the stipulation for the appraisers is a condition
or the essence of the contract of sale, and a re-

fusal to enforce it will leave the parties in their

original situations when the agreement was
made, a court of equity will not specifically en-

force it.
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''The case under consideration falls far
within the first rule. The main purpose and
sco23e of this contract was the construction of the
waterworks and the supply of water to the city

and its inhabitants. The stipulation for a de-

termination of the price by appraisers in case of

a sale was neither a condition nor the essence of

the agreement nor of the contract of sale. It was
an incident of each, a stipulation not of sub-
stance but of mode. However, the contract pre-
scribed the standard by which the price shall be
measured. It provides that it shall be based
upon the productive worth of the waterworks,
and not upon their cost. The stipulation for ap-
praisers, therefore, is but a designation of the
method of the selection of those who shall take
the necessary accounting, and apply this meas-
ure for the determination of the price. The as-

certaiiunent of this standard of measurement is

necessarily conditioned by an accounting of the
income and expenses of the waterworks during
a reasonable leng-th of time anterior to the date
of sale, and a calculation from this accounting
and from the net income it will disclose of the
productive worth of the property. The consid-
eration and settlement of issues dependent upon
the taking of accounts composed of many items
is one of the great heads of equity jurisprudence,
and the appointment of an accountant, the ex-
amination and confirmation of his report, are the
ordinary functions of the chancellor. The stip-

ulation for the choice of appraisers is therefore
merely incidental to the contract of sale, and it

provides for an act which may be well and wisely
performed by a court of equity. Again the
water company or some of its predecessors in in-

terest invested thousands of dollars in these
works and in their operation, while the city held
them bound by their agreement to continually
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offer to sell them to the city for their produc-
tive worth. The city may not rescind the orig-

inal agreement of 1885, because it has received

the substantial benefits of the contract, and the

parties cannot be restored to their original situ-

ations.

"In October, 1904, the city exercised its op-
tion, and accepted the continuing offer of the
company to sell. By the terms of the contract
of 1885 the city had agreed to notify the water
company whether or not it would accept this of-

fer as early as October 31, 1904. The acceptance
of the city bound the water company to sell its

property to the city at the price fixed in the con-
tract.

*' Finally, counsel object to the maintenance
of this suit upon the ground that the complain-
ant has an adequate remedy at law. But the ade-
quate remedy at law which will dejDrive a court
of equity of jurisdiction must be as certain, com-
plete, prompt, and efficient to attain the ends
of justice as the remedy in equity. Boyce vs.

Grundy, 3 Pet. (U. S.), 210, 215, 7 U. S. (L. ed.)

665; Williams vs. Neely, 134 Fed. Rep. 1, 67 C.

C. A. 171, 180, 69 L. E. A. 232. An action at law
for damages for the refusal of the city to appoint
appraisers, or an action at law for the price of

the works, necessarily involves an accounting of
the income and expenses of the property—an ac-

counting which a court of equity with its delib-

erate methods, its power to select men of train-

ing and experience in work of this nature, its au-
thority to consider and to modify their reports
after exceptions and hearings, is alone compe-
tent to fairly take and justly determine. No
remedy at law which necessitates the submission
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of such questions to a jury is either adequate or

as efficient to attain the ends of justice as this

remedy in equity. Gunn vs. Brinkley Car
Works, etc. Co., 66 Fed. Rep. 382, 384, 27 U. S.

App. 779, 13 C. C. A. 529, 531; Fechteler vs.

Palm, 133 Fed. Rep. 462, 465, 66 C. C. A. 336;
Hayden vs. Thompson, 71 Fed. Rep. 60, 63, 36

U. S. App. 361, 17 C. C. A. 592, 595. The water
company cannot deliver the waterworks to the

city, and bring an action at law for their price,

because the municipality refuses to accept them.
The company cannot tender the works and then
abandon them and bring its action at law, be-

cause these works supply the city and its citi-

zens with water, and the public interest, the dan-
ger of fire, the domestic necessities of the jDeople

of the city, forbid the cessation of their opera-

tion. Barbon vs. Barbour, 104 U. S. 126, 134, 26

U. S. (L. ed.) 672; Joy vs. St. Louis, 138 U. S.

1, 47, 11 U. S. Sup. Ct. Rep. 243, 34 U. S. (L. ed.)

843. A court of equity alone possesses powers
sufficiently elastic and comprehensive to con-

tinue the operation of the works, if the interest

of the public demands it, to fairly take the ac-

counting which conditions their productive
worth, and to render a decree that the property
be conveyed and that the price be paid at such
time and on such terms as will best conserve and
enforce the rights of all the parties in interest.

It alone has plenary potver to enforce this con-

tract, and the water company has no remedy at

law as complete and efficient as the remedy in

equity. It has no remedy at law that will secure

it adequate relief."

It is generally held that where the determination

of the value of property is incidental to the main

purpose of a contract and the means provided by
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the parties for such purpose fails, the court sitting

as a chancellor will make an appraisal of the prop-

erty.

Black vs. Rogers, 75 Mo. 441, 449-450.

Schneider vs. Hildenhrand, 14 Tex. Civ. App.
34;36S. W. 784, 786.

Armstrong vs. Sacramento Valley Co., 52 Cal.

App. 110, 198 Pac. 217.

This principle has been applied to the situation

in which we find ourselves in the case at bar. Where
a city elects to buy a water plant pursuant to an op-

tion contained in the franchise the determination of

the price to be paid for the plant is incidental to and

not of the essence of the contract.

Fayetteville vs. Fayetteville Water Co., 135

Fed. 400, 404.
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ANALOGOUS CASES

It frequently happens that a lease contains a pro-

vision entitling the lessee to a renewal for a stated

term at a rental to be determined in a manner fixed

by the contract. The fixing of the rental is often a

matter of arbitration. The authorities hold that if

in such case the means of determining the rental

fixed by the contract do not work out in accordance

therewith, the court will itself determine what rental

is proper to be paid.

Houston vs. Barnett, 90 Ore. 94, 103.

Anderson vs. Frye, 69 Wash. 89, 94-97.

Young vs. Nelson, 121 Wash. 285, 288-292.

Kaufmann vs. Liggett, 209 Pa. St. 87, 102, 67

L. R. A. 353.

Grosvenor vs. Flint, 20 R. I. 21, 37 Atl. 304.

Springer vs. Borden, 154 111. 668, 39 N. E. 603.

THE RULE IN WASHINGTON
The principle of the law of specific performance

recognized by the above authorities has been squarely

upheld by the Supreme Court of Washington.

Cogswell vs. Cogswell, 70 Wash. 178, 181-183, 126

Pac. 431.

A father and son were quarreling over land into

the possession of which the father had placed the son

some years before under promise of gift and upon
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which the son had expended money and performed

labor in the improvement of the property. After

some differences between the father and the son the

differences were adjusted by the father giving the

son the particular portion of the land upon which the

farm buildings were located and giving him the right

to purchase all or any part of the remainder of the

land at its market value. The provision of the con-

tract was that if the parties were unable to agree

upon the market value it should be determined by

arbitration. The arbitration failed and the father

sued to vacate the decree that had been entered pur-

suant to the settlement of their controversy. The

court said:

''The agreement, the full purport of which
we have set out in the foregoing statement, was
not an agreement to arbitrate, but was an agree-

ment in settlement of the real matter in dispute,

namely, the title of the property. That matter
was not left to arbitration ; it was finally settled

by the contract, which recognized the respond-

ents' ownership of all of the land in considera-

tion of the conveyance of the 30 acres to the ap-

pellants and of the agreement to sell to them at

its market value so much of the remainder as

they might desire. The provision for arbitration

was a mere incident to the agreement to sell. It

did not affect the real substance of the contract.

While it is true that a mere executory agreement
to submit to arbitration is generally revocable by
either party and hence will not be specifically

enforced by the courts, the contract here in ques-

tion does not fall within that rule for two rea-

sons. In the first place, as we have seen, it was
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not an agreement to arbitrate the matter in suit.

It settled that matter. In the second place, it

was no longer executory. The respondents had
conveyed to the appellants the 30 acres desig-

nated, and the appellants had selected the other

land which they desired to purchase. The only
thing left to arbitration was the fixing of the

price. The arbitrators having failed to agree,

and there being no provision in the contract for

the appointment of other arbitrators, their fail-

ure amounted to an implied revocation of the

submission. But that revocation applied only to

the incidental provision of the contract as to fix-

ing the value of the land. It did not operate as

a rescission of the contract, nor did it give either

party the right to rescind.

*'The rule is well established that where the

contract has been partly performed and is no
longer wholly executory, or where the provision

for arbitration relates only to a mere incident,

such as the arriving at the price of property or

the determination of its rental value, the death
or failure of the arbitrators to act gives neither

party to the contract the right to rescind. In
such a case the courts will enforce the contract

and will, on evidence, fix the value of the land
or determine the rental. Parsons vs. Ambos
121 Ga. 98, 48 S. E. 696; Cooke vs. Miller, 25 R
I. 92, 54 Atl. 927 ; Bledsoe vs. Rader, 30 Ind. 354
Coles vs. Peck, 96 Ind. 333, 49 Am. Rep. 161

Grosvenor vs. Flint, 20 R. I. 21, 37 Atl. 304
Viany vs. Perran, 54 Barb. 529 ; Town of Bristol

vs. Bristol & Warren Water Works, 19 R. I. 413,

34 Atl. 359, 32 L. R. A. 740.

"The matter in suit having been settled by
the solemnly executed contract of the parties,

that contract having been partly performed on
both sides, the failure to arbitrate relating only
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to a nonessential incident not giving ground for

a rescission, it follows that the appellants have
mistaken their remedy. They should have ap-
plied to the court for an enforcement of the con-

tract by fixing the price of the land. They can-

not ignore the contract and proceed with the set-

tled suit."

Section 9041 Eemington Code

The above section, already quoted in this brief, is

as follows:

''Before the city council of any such city

shall, in the first instance, purchase, acquire,

construct or adopt a municipal water system,
electric light system or gas system, the question
of such purchase, acquisition or adoption of any
such system shall first be submitted to vote of
the electors of the city at a special or general
municipal election for adoption or ratification."

The section should be read with Section 9034,

Subdivisions 1, 24 and 44, which are as follows

:

"The city council of such city shall have
power and authority

:

1. Ordinances : To make and pass all ordi-

nances, orders and resolutions not repugnant to

the Constitution of the United States or the state

of Washington, or the provisions of this act,

necessary for the municipal government and
management of the affairs of the city, for the

execution of the powers vested in said body cor-

porate, and for the carrying into effect of the
provisions of this act.
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24. Water Supply : To adopt, enter into and
carry out means for securing a supply of water
for the use of such city or its inhabitants, or for

irrigation j^urjDoses therein.

44. Waterworks: To provide for the erec-

tion, purchase or otherwise acquiring of water-

works within or without the corporate limits of

the city to supply such city and its inhabitants

with water, and to regulate and control the use

and price of the water so supplied. '

'

It will be noted that by Section 9034 of the Eem-

ington Code express authority is given to the city

council to purchase or provide a municipal water

plant. It is plainly contemplated by Section 9041

that the council may lawfully proceed in this matter

without preliminary authority from the electors. The

words "or ratification" found at the end of Section

9041 would otherwise be without meaning or signif-

icance. All that is required by Section 9041 is that

before the municipality shall become definitely

bound to purchase the electors shall have given au-

thority to the council in the premises.

The facts as alleged in our bill bring us squarely

within the above principles of law. The option given

the city to buy is contained in an ordinance passed

on the 19th of April, 1898. Under Section 28 of this

ordinance, found on pages 3 and 4 of the record, the

city became entitled to buy the water plant on the

19th of April, 1928. It was required to exercise its
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option one year prior to that date, and it did so by

adopting the resolution of April 6, 1927, quoted in

paragraph VI of our bill and found on pages 18 and

19 of the record. The only remaining action required

on the part of the municipality to create a valid con-

tract was an affirmative vote by the people. This

was provided for by an ordinance adopted on the 7th

of March, 1928, pleaded in paragraph VII of our bill

and found on page 19 of the record. This ordinance

submitted the matter to a vote of the people at an

election held on the 7th of April, 1928, and as alleged

in paragraph VII of our bill, page 19 of the record,

the vote was an affirmative vote. Twelve days prior

to the time fixed by Section 28 of the franchise ordi-

nance the authority was given by the people to com-

plete the purchase. The question submitted to the

people by the said ordinance and to which they gave

an affirmative answer was in part as follows

:

"Shall the City of Hoquiam, Washington,
pursuant to the system or plan therefor speci-

fied and adopted by Ordinance No. 1291 of said

city, and at an estimated cost of $700,000 acquire

by condemnation and/or purchase and construct

a municipal water works system as follows

:

"Item 1. By acquiring by condemnation
and/or purchase, the existing water works sys-

tem which system now supplies said city with

water, including the rights of the owner of said

system under any franchise to construct, main-
tain and operate said existing system, and also

including all water rights, lands, rights of way,
easements, diversion dams and intake structures,

pipe lines, trestles, protecting works, pumping
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plants, reservoirs, distribution pipe lines, serv-

ice pipes, water meters, hydrants, and all other

property and/or joroperty rights, rights, stnic-

tures, machinery, equipment or appurtenances
constituting and/or being part of said existing

system and/or being used in connection there-

with."

The ordinance is pleaded in full in the appendix

to this brief as Exhibit "B" thereto.

The Iowa court, in the construction of a similar

statute, holds that it is not essential that the people

shall vote before the council shall act, but that it is

sufficient if the people grant the required authority

before the contract becomes effectual.

Yotmgermmi vs. Mu7'pliy, 107 la. 686, 76 N. W. 648,

650. Here the court said

:

''This argument is largely bottomed upon
chapters 11 and 26 of the Acts of the 22d Gen-
eral Assembly, which provide that no water-

works shall be erected or authorized until a ma-
jority of the voters of the city or town by vote

approve the same. This statute does not require

that the proposition to establish waterworks be

submitted to the electors before action by the

city council. It is sufficient if the proposed ac-

tion be submitted and approved by the electors.

In other words, the council may first determine
the kind and cost of the works to be erected, the

amount of the tax to be levied, and other inci-

dental matters, before submitting the matter to

the voters.
'

'
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Electors Chargeable With Notice

At the election held on the 7th of April, 1928, the

electors of Hoqiiiam were chargeable with notice of

the ordinances passed on the 19th of April, 1898, and

the 7th of March, 1928, and of the resolution passed

on the 6th of April, 1927.

2 McQuilUn on Municipal Corporations, 2d Ed. p.

541.

''Valid ordinances of municipal corporations

are as binding on the corporators and the inhab-

itants of the place as the general laws of the

state upon the citizens at large."

2 McQuillin on Municipal Corporations, 2d Ed. p.

582.

"Notice of the existence of ordinances is re-

quired to be taken by all upon whom they have
a binding effect, as the inhabitants of the muni-
cipal corporation which enacted them; for the

law will presume that they know the provisions

of their ordinances."

2 McQiiiUin on Municipal Corporations, 1st Ed. p.

1395.

"Where the resolution is passed with all the

formality of an ordinance, it thereby becomes a

legislative act, and it is immaterial whether
called an ordinance or resolution."
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43 C. J. 519.

''While it has been said that in substance
there is no difference between a resolution and
an informal motion made and carried, neverthe-
less a resolution passed with all the formalities
required for passing ordinances may operate as
an ordinance regardless of the name by which
it is called."

Mather vs. City of Ottaiva, 114 III. 659, 3 N. E. 216,

218.

"All residents of an incorporated city arc

chargeable with, notice of the contents of all or-

dinances passed for the government and welfare
of the city. The ordinances under which the

bonds were issued expressly state that the bonds
were to be used 'in developing the natural

advantages of the city for manufacturing pur-
poses.' Appellant is therefore chargeable with
direct notice of the object and purpose for which
the bonds were issued and placed upon the

market."

Burmeister vs. Howard, 1 Wash. Territory 207, 214-

215.

"Municipal ordinances are akin to legisla-

tive enactments ; a municipal corporation resem-
bling a legislature, their charter representing

the constitution of the state an imperium in im-
perio, and therefore, these ordinances within the

sphere of their charter authority have all the

force of statutes, and within the limits of its au-

thority, all persons are bound by the acts of the

corporation. (Sedgwick on Statutory and Con-
stitutional Law, pages 462 and 474.) As the cit-

izen is presumed to know and take notice of the

laws of the land, so too is the law of municipal
ordinances."
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Ratification

The question, as we see it, is not primarily and

essentially a question of ratification. The city was

proceeding step by step in accordance with the re-

quirements of the Washington statute to exercise the

option reserved to it under the provisions of Section

28 of the franchise ordinance. The last step taken

was the submission of the matter to a vote of the

electors at the election held on the 7th of April, 1928.

However, the principles of the law of ratification

have some relevancy to the matter under discussion.

It is well settled that the doctrine of ratification is

applicable to municipal corporations and that a rat-

ification relates back to action previously taken and

validates that which without validation would be de-

fective. The law on this subject is clearly stated by

Mr. Justice Clifford in

Marshall County vs. Schench, 5 Wall. 772, 18 L. Ed.

556, 557, 559.

'

' Counties in the State of Illinois may -pur-

chase or subscribe for shares in the capital stock

of any railroad company incorporated or organ-
ized under any law of the state, in any sum not
exceeding $100,000."

''The authority of counties to purchase or
subscribe for such shares and issue such bonds
is subject to certain conditions or regulations,
one of which is, that a majority of the qualified
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Cairo Railroad Co. vs. Mahoney, 82 III. 73; 25 Am.
Rep. 299-301.

This was an action brought by a surgeon to re-

cover the value of services rendered to a man who had

been hurt by a train of the defendant's road. The

surgeon had been em23loyed by the Station Agent and

the question litigated was as to whether the Station

Agent had authority so to employ the surgeon. The

court discusses the evidence in this regard and then

says

:

''But, aside from this evidence, the testimony
tended to establish the fact that the act of the

station agent was ratified by the superintendent.

''The next day after the employee had been
injured, the general superintendent of the com-
pany came to Murphysboro, and inquired of the

station agent how the man was getting along.

While he seemed to have had information in re-

gard to the character of the injury and the treat-

ment by the surgeon, yet no objection whatever
was interposed or complaint made in reference

to the act of the station agent concerning the

matter.

"Again, a few weeks subsequently, in a con-

versation with appellee, the superintendent in-

formed him that the pay would be all right.

"While a railroad company is under no legal

obligation to furnish an employee, who may re-

ceive injuries while in the service of the com-
pany, with medical attendance, yet, where a day
laborer has, by an unforeseen accident, been ren-

dered helpless when laboring to advance the
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prosperity and the success of the company, hon-
esty and fair dealing would seem to demand that

it should furnish medical assistance.

''Where, therefore, a surgeon has been em-
ployed by an agent of the company, although he
may not have had express authority, yet slight

acts of ratification by the company will, ordi-

narily, satisfy a jury that the employment was
the act of the company."

Carlson vs, Stone-Ordean Wells Co., 40 Mont. 434;

107 Pac. 419, 421.

"In 2 Encyclopedia of Law & Practice, 868,

it is said :
' The conduct of the principal will be

liberally construed in favor of a ratification or

adoption of the acts of the agent, and slight cir-

cumstances will sometimes suffice to raise the

presumption of ratification.' In 1 Clark &
Skyles on the Law of Agency, Sec. 137, it is said

:

'As a general rule, a principal's acts will be lib-

erally construed in favor of a ratification.' * * *

"In view of these rules, which we adopt as

reasonable, we think it was for the jury to say
whether, at the time the letter above was writ-

ten, the defendant company was in possession of

all the material facts respecting the agreement
made between plaintiff and Draper, and
whether, in writing the letter, it intended to ap-
prove the act of Draper in making such agree-

ment, since ratification is generally the creature
of intent. 2 Ency. Law & Practice, 867. '

'
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To the same effect

:

Bement vs. Armstrong, 39 S. W. 899, 903

(Tenn. Cli.)

Ssynanski vs. Plassmi, 20 L. Ann. 90, 96 Ani.

Dec. 382, 384.

2 C. J. 492, Section 11 (4).

A ratification may be effected without formal or

direct action to that effect.

Crane vs. School District, 61 Mich. 299, 28 N. W. 105,

107.

"It appears very clearly in this case that a

majority of the school board assented to this con-

tract in the first place, as evidenced by their ex-

ecuting it. It was afterwards ratified by all

three of them. It was not necessary that there

should be a direct proceeding with an express

intent to ratify. 'It may be done indirectly, and
by acts of recognition or acquiescence, or acts in-

consistent with repudiation or disapproval. ' See
Scott vs. Methodist Church of Jackson, 50 Mich.
532, S. C. 15 N. W. Eep. 891, and cases there

cited. It was not necessary that these three of-

ficers should formally meet together, pass a res-

olution confirming the contract, and record it,

in order to ratify the action of the moderator
and director in hiring the plaintiff, and execut-

ing the contract sued upon. Their acts, in draw-
ing and paying the orders without any demur or
protest, was a sufficient recognition and ap-
proval of the contract. '

'
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Town of Meredith vs. Fullerton, 139 Atl. 359, 362

(N. H.)

**If, however, the stipulations of the lease

could be construed to be in excess of the general

authority expressed in the vote of 1920, the
* passing' without action of an article in the war-
rant of 1923 *to see what action the town will

take relative to leasing the town hall,' after the

circumstances relative to the lease had been ex-

plained to the voters in open to\vn meeting, was
a tacit acceptance and ratification of the terms
of the contract by the voters so far as they had
the power. Greenland vs. Weeks, 49 N. H. 472,

482; Amazeen vs. Newcastle, 76 N. H. 250, 253,

81 A. 1079."

McGillvray vs. Joint ScJiool District, 112 Wis. 354,

88 N. W. 310, 58 L.R. A. 100, 105.

''But it is argued by the respondent that,

even conceding the power of the superior agent

of the school district, namely, the meeting of the

electors, to make a valid contract, yet that no
such contract had been made, because the sub-

agency, the school board, with whom plaintiff's

transaction was had, did not have authority to

make it, for the reason that the board is by Sec.

434, Rev. Stat. 1898, limited, in building school-

houses, to ' funds provided for that purpose, ' and
that, at the time of making the contract, the only

funds provided were the $2,580 borrowed from
the state, which had been more than exhausted.

This objection would seem to be insuperable to

the original validity of the contract made by the

school board to pay either the sum of $850 or the

sum of $594.44. * * * It is, however, too

thoroughly settled to need more than statement

that what the district meeting could in advance
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authorize it can subsequently ratify. * * *

Of course this power of ratification is subject

to exactly the same limitations as the power to

authorize in advance; but, within those limita-

tions, it is complete. We are unable to avoid the

conviction that the record in this case discloses

such ratification of the contract made with the

plaintiff ; for, five months after it was made and
with presumptively full notice thereof, and hav-

ing in view their original resolution for a $4000
school house, the district meeting in July did all

in its power to provide funds therefor by author-

izing the board to borrow, for the erection of

said schoolhouse, the further sum of $1000, and
by voting to levy a tax of $1600 therefor.

'

'

ScJwol District vs. Western Tube Co., 13 Wyo. 304,

80 Pac. 155, 169.

''Assuming the power of the district to have
originally authorized the purchase of the heat-

ing plant and the incurring of the debt, it might
ratify it. McGillivray vs. School District, 112

Wis. 354, 88 N. W. 310, 58 L. R. A. 100, 88 Am.
St. Rep. 969. And we think the action of the

district meeting in 1890 in voting a tax of $2000

for contingent expenses, $1000 of which was ex-

pressly voted to apply upon the existing indebt-

edness, amounted to a ratification of this debt,

for the record fails to disclose any other out-

standing indebtedness at the date of such meet-

ing.
'

'

Darling vs. City of Manistee, 131 N. W. 450, 452.

"If the contract of September 27th was in-

valid because not adopted by a sufficient num-
ber, it was validated by the action relative to the

certificates of indebtedness expressly referring
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to and adopting it. Again, the contract was one
which the statute expressly empowered the com-
mon council to make, and, if it failed to make it

in September, it either ratified it or made it

anew in December."

The essential thing for appellant to show on this

branch of the case is that by the 19th of April, 1928,

the city of Hoquiam had exercised its election to buy.

Under the laws of Washington action both by the

Council and by the people was necessary. The for-

mer action was taken on the 6th of April, 1927 ; the

latter, on the 7th of April, 1928. After the latter

date the City could not say that the exercise of the

option was ultra vires or irregular.

The city could have compelled appellant to sell

and it follows that appellant can require the city

to buy.

The following cases correctly declare the law

:

Bell vs. Waynesboro Borough, 195 Pa. St. 299, 45

Atl. 930, 931.

In this case the supreme Court by a per curiam

decision adopted the opinion passed by Judge John

Stewart in the common pleas court of Franklin

County. The facts were that the borough council had

incurred a floating indebtedness of $15,200, which

was in excess of the debt they were empowered to in-

cur without affirmative consent of the electors.
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Judge Stewart, in reciting the facts, says with ref-

erence thereto:

'

' On the 7th day of November, 1899, the qual-

ified electors of the borough of Waynesboro, at

an election duly called and regularly held, gave
their assent to a proposed increase of the bor-
ough indebtedness in the sum of $21,000, to be
expended as follows: Five thousand eight hun-
dred dollars ($5,800) to be used in refunding a
like amount of outstanding bonds of an earlier

issue, and the balance in fmiding a floating in-

debtedness of the borough."

In discussing the legal questions arising on this

state of facts. Judge Stewart said

:

We entertain no doubt whatever that the

power of council to create debt, without a vote of
the elector authorizing it, was exhausted when
the aggregate indebtedness reached the 2 per
cent limit.

"It follows that this floating debt, which then
existed, being in excess of the 2 per cent limit,

was illegally created, and therefore invalid. But
it was not irremediably so. It was invalid only
because it lacked the assent of the electors of the

borough. It is not a case of total want of power.
To the borough authorities is committed both the

right and power to contract indebtedness in

amount not exceeding 7 per cent of the total as-

sessed valuation of the taxable property therein

;

the power, however, to be exercised, with re-

spect to any excess over the 2 per cent limit only
with the express consent of the electors. This
latter provision is intended to regulate the exer-
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cise of the power. It is not the consent of the

electors that creates the debt. It is the act of the

borough authorities and, after consent, given, it

still rests with them to say whether it shall be
contracted. And it is not a regulation that calls

for any compliance on the part of the electors.

It is not imposed on them, but for their protec-

tion it is imposed on their agents. The invalid-

ity of any action taken in disregard of such reg-

ulation is full protection to the electors, but it is

a protection that they need not avail themselves
of unless they are so minded. As they could have
authorized the debt in the first instance, by giv-

ing their agents power to contract it, they un-
questionably have the right to affirm and ratify

it, when contracted without their previous as-

sent, by like action on their part as was required
to give the power originally. This doctrine is

fully recognized by Dillon in his work on Muni-
cipal Corporations (volume 1, p. 640), and that,

too, in connection with this very matter of mu-
nicipal indebtedness.

*'In the present case we hold that the vote of

the 7th November, 1899, authorizing the town
coTuicil to create the indebtedness for the express
purpose of liquidating this floating debt, which
had been irregularly contracted, was such a rec-

ognition and ratification of the debt as made it

enforceable against the borough. It made valid

that which was before illegal,"

Judge Stewart, the author of the foregoing opin-

ion, shortly after this case was decided, was elevated
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to the Supreme Bench of Pennsylvania, on which he

served for a term of twenty-one years.

Swenson vs. Village of Bird Island, 93 Minn. 336, 101

N. W. 495.

"In September, 1902, the defendant, a vil-

lage organized under chapter 145, p. 148, Gen.
Laws 1885, entered into a contract with plaintiff

for the construction of a large well for the use
of the public. Plaintiff was the lowest bidder,

and all prerequisites for the making of a valid

contract between defendant and plaintiff v/ere

complied with (Section 1269, Gen. St. 1894), ex-

cept that an insufficient notice was given of an
election held in said village for the purpose of

authorizing the establishment of a v^^aterworks

system, of which said well was designed to be a

part. After the completion of the well a resi-

dent taxpayer of said village brought an action

against the village in the district court of said

county. Plaintiff herein was made a party de-

fendant. The trial thereof resulted in a final

judgment restraining defendant from further
contracting with any person for the construction

of a system of waterworks and from paying
plaintiff out of the funds of said village for dig-

ging said well. In January, 1903, another elec-

tion was duly called and held in said village to

confer power upon the village council to estab-

lish a system of waterworks. Section 1225, Gen.
St. 1894. By an almost unanimous vote this au-
thority was conferred by the electors and a sys-

tem of waterworks thereafter established by said
council. Bids for the erection of the same were
invited and accepted on the basis that a well fur-
nished by said village should be used in connec-
tion therewith, and it appears that the well so
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dug by plaintiff has been connected with said

system, and water therefrom is about to be
used."

The Court held that this general authority to es-

tablish a water works system operated to validate

plaintiff's contract.

The facts pleaded bring us within the operation

of the law announced in the foregoing authorities.

By Section 28 of the franchise ordinance the city

reserved the right to buy the water plant on the 19th

of April, 1928. In accordance with a condition at-

tached to the reservation, it exercised its option on

the 6th of April, 1927. The action so taken by the

City Council was affirmatively authorized by Sec-

tion 9034, Remington Code, subdivisions 1, 24, and

44. The electors, at an election, duly called and reg-

ularly held on the 7th of April, 1928, gave the Coun-

cil the authority it required under Section 9041 of

the Remington Code. By the 19th of April, 1928, all

prerequisites to a valid contract were supplied and

it was on that day that the City's right to buy ma-

tured under the provisions of Section 28 of the fran-

chise ordinance.

Under the rules announced by the foregoing au-

thorities the City cannot repudiate or rescind the

contract arising from the exercise of its option to

buy.
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Statute of Frauds

It is contended that the contract upon which ap-

pellant relies is void under the statute of frauds. In

the District Court counsel for appeUee cited on this

contention the following cases

:

Swartswood vs. Nasslin, 57 Wash. 287 (Op.

by Rudkin, Chief Justice).

Ciishing vs. Monarch Timber Co., 75 Wash.

686.

Thompson vs. English, 16 Wash. 23.

Rogers vs. Lippy, 99 Wash. 312.

Big Four Land Co. vs. Daracunas, 111 Wash.

224.

Goodrich vs. Rogers, Id Wash. 212.

Baylor vs. ToUiver, 81 Wash. 257.

White vs. Panama Lumber Co., 129 Wash.

189.

Nance vs. Valentine, 99 Wash. 323.

Engleson vs. Port Crescent Shingle Co., 74

Wash. 424.

The foregoing cases were all actions brought by

brokers to recover commissions claimed by them for

the sale of real property. Insofar as the cases in-

volved the sufficiency of the descriptions under the

statute of frauds the cases involved the construc-

tion of

Section 5825 Remington's Compiled Statutes

which is as follows

:

"In the following cases specified in this sec-

tion, any agreement, contract and promise shall
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be void, unless such agreement, contract or

promise, or some note or memorandum thereof,

be in writing, and signed by the party to be

charged therewith, or by some person thereunto

by him lawfully authorized, that is to say:

(1) every agreement that by its terms is not to

be performed in one year from the making
thereof; (2) every special promise to answer for

the debt, default, or misdoings of another per-

son; (3) every agreement, promise or under-
taking made upon consideration of marriage, ex-

cept mutual promises to marry; (4) every spe-

cial promise made by an executor or adminis-
trator to answer damages out of his own estate

;

(5) an agreement authorizing or employing an
agent or broker to sell or purchase real estate

for compensation or a commission. '

'

It is manifest that the case at bar falls without

the operation of the foregoing statute. If any Wash-

ington statute can serve appellee as the basis for this

part of its contention it must be Section 10550, which

is as follows

:

"All conveyances of real estate or of any
interest therein, and all contracts creating, or

evidencing any encumbrance upon real estate

shall be by deed."

The Washington Court has held that executory

contracts for the sale of real property are simple

contracts. It is not essential that they be executed

with the formalities of deeds.

Vail vs. Tillman, 2 Wash. 476.

First National Bank vs. Conway, 87 Wash.
506, 515.

Fallers vs. Pring, 144 Wash. 224, 226.
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Such contracts are therefore held to be without

the operation of Section 10550.

Baker Boyer Bank vs. Hughson, 5 Wash. 100,

101.

Kleeh vs. Bard, 7 Wash. 41, 44.

Edson vs. Knox, 8 Wash. 642, 646.

Anderson vs. Wallace Lumber Company, 30

Wash. 147, 151.

If we understand correctly the precise contention

of appellee it is that under the Washington law evi-

dence is not admissible to apply the description in

the memorandum and to identify the property

therein noted. The language contained in Section 28

of the franchise ordinance descriptive of our prop-

erty is as follows

:

"The waterworks system herein provided
for, together with all or any of the tools, ma-
chinery or property connected thereto or used
therewith, and all extensions thereof and addi-

tions thereto, or used therewith, and all exten-

sions thereof and additions thereto.
'

'

It is contended that no evidence is admissible to

show what property is comprehended by the fore-

going language.

We believe it to be a well settled principle

adopted by the courts in the enforcement of the stat-

ute of frauds that testimony to identify the property

described generally in the memorandum is admis-

sible.
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27 C. J. 383.

*' Parole evidence is admissible for the pur-
pose of applying the description in the memo-
randum and thus identifying the subject matter
of the contract."

In support of the foregoing principle cases are

cited from twenty states, from England, and from

two of the Canadian provinces.

13 Encyc. of Evidence, 23.

*' Parol evidence may be used * * * to

identify the property referred to in the agree-
ment."

In the application of this statute the following

descriptions have been held to be sufficient

:

Brown vs. Slee, 103 U. S. 828, 26 L. Ed. 618.

"A certain tract of land consisting of 130
acres, situated within the limits of the corpora-
tion of the city of Des Moines, Iowa, and also a
certain plantation situated on the White Eiver,
in Arkansas, consisting of 1600 acres of land and
all buildings, improvements and appurtenances
belonging thereto.

'

'

Waterman vs. Waterman, 27 Fed. 827.

"24/100 interest in 'Alpha, Omega, Silver
Glance and Front' mines, and the same interest
in all the lands that may be located, or have been
located for the development of such mines ; with
such machinery and improvements as are to be
placed upon the same. '

'
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Matthews Slate Co. vs. Netv Empire Slate Co., 122

Fed. 972.

"Farm situate in the town of Granville,

N. Y."

"The fee simple of said farm and premises,

containing about 166 acres of land more or less,

with the appurtenances."

Western Securities Co. vs. Atlee, 168 la. 650, 151 N.

W. 56, 60.

"Our electric light and power plant."

Hurley vs. Brown, 98 Mass. 545, 96 Am. Bee. 671.

"A house and lot on Amity Street."

Scanlan vs. Geddes, 112 Mass. 15.

"House on Fifth Street, between D and E
Streets."

Mead vs. Parker, 115 Mass. 413.

"House on Church Street."

Kingsley vs. Siebrecht, 92 Me. 23, 42 Atl. 249.

"Lot next to the brick block on Main St."

Hodges vs. Koiving, 58 Conn. 12, 18 Atl. 979, 7 L. R.

A. 87.

"We agree to purchase of P. H. Hodges his

place in Stratford, Conn., containing 15 acres

more or less."

Ranney vs. Byers, 21 Pa. St. 332, 68 Atl. 971.

"The Byers place."
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Clark vs. Cagle, 141 Ga. 703, 82 S. E. 21, L. B. A.

1915A 317.

"His place known as the Humphrey Place,

containing 330 acres more or less."

Howison vs. Bartlett, 141 Ala. 593, 37 So. 590.

"Two other tracts of timber land and timber
rights or either.of said parcels ; one known as the

Active tract consisting of about three thousand
acres more or less, in the vicinity of Active, Bibb
county, Ala., and the other known as the Trio
tract consisting of about five thousand acres sit-

uated near Trio, in said county and state, and
constituting all the virgin growth long leaf yel-

low pine timber lands and rights owned by first

party in T. 22, R. 11-10 & 9, east of Cahaba

Whitworth vs. Pool, 96 S. W. 880, 29 Ky. L. 1104.

'

' Our farm, on which we reside, on the Texas
road, containing 90 acres, more or less."

Guyer vs. Warren, 175 III. 328, 51 N. E. 580, 583.

"Our farm in LeClaire's reserve. Rock Is-

land Comity, and consisting of 83 31/100 acres,

more or less.
'

'

Koch vs. Streuter, 218 III. 546, 75 N. E. 1049, 2 L. R.

A. (N. S.) 210, 216.

"A certain fruit farm, known as the 'Ideal

Fruit Farm,' and containing about 1991/2 acres,

situated about 11/4 miles northwest of West Sa-

lem, Edwards county, Illinois."
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Dollar vs. Knight, 145 Ark. 522, 224 S. W. 983.

"His land lying on the public road adjoining

the to\\^l of Arkansas City, Ark., composed of

400 acres and all farm tools, 7 head of mules, 2

head of cows, and one yearling and all harness,

all negroes' accounts to be transferred to W. T.

Knight, also two wagons. '

'

The Washington decision construing Section

10550 seem to us to recognize the foregoing rule as

applicable.

Wetzler vs. Nichols, 53 Wash. 285.

In this case the description with which the court

was concerned was as follows:

"Lots 7 and 8 in Cove Addition."

The block number was omitted from the descrip-

tion and parol evidence was held admissible by the

court to show that there was only one block in the

addition in which the grantor owned Lots 7 and 8.

When this evidence was received the court held that

the descrij^tion was sufficiently identified.

Old Republic Co. vs. Ferry Co., 69 Wash. 600.

Here the court held the following to be a suffi-

cient description:

"Republic Lode and Cecilia Lode."
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Worden vs. Warden, 96 Wash. 592, 600-601.

We quote from the foregoing opinion

:

"Objection is made that this agreement be-

tween the spouses is insufficient because it at-

tempts to convey by general, instead of specific,

description of the land. If it were in fact a con-

veyance, it recites that Nellie Worden 'does

hereby grant, bargain, sell and convey unto said

party of the first part (Ata Worden) all of her

community right, title and interest in and to all

real estate situated in the state of Washington,
the record title of which may be in the name of

said party of the first i^art.' Such description

was fully adequate for the purpose of identify-

ing the land intended, especially as between the

parties."

TJiompson vs. Schneider, 127 Wash. 533, 535.

This case involved the sufficiency of the follow-

ing description

:

"An eight room house and two lots at 5822

46th Street Southeast, Portland, Oregon."

The court, in determining the sufficiency of the

description, announced the following principle

:

" 'The terms may be abstract and of a gen-

eral nature, if with the assistance of external

evidence, the description, without being contra-

dicted or added to, can be connected with and
applied to the very property intended, and to

the exclusion of all other property.' 25 R. C. Ij.

651.

"The record discloses that the property was
bounded on two sides by streets and on the other
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two sides by fences, and pointed out to appel-

lants."

The conclusion of the court is announced in the

following language

:

"The description of the property in Port-

land, however, definitely described the property

to the exclusion of all other property."

The Washington decision which we believe to be

decisive of this branch of the controversy is

Bremerton vs. Bremerton Water Co., 88 Wash. 362.

In 1902 the town of Bremerton granted to H. Or-

chard and his assigns a thirty year franchise for the

operation of a water plant. Section 2 of the fran-

chise ordinance reserved to the city the right to buy

"the said system of water works" after the expira-

tion of ten years from the acceptance of the ordi-

nance. In 1912 the city exercised its election to buy

by adopting a resolution quoted on page 365 of the

report. The water company disputed the city 's right

to buy and the city brought a suit for the specific

performance of the contract. It was held by the

Supreme Court of Washington that the suit could be

maintained and a decree providing for the specific

performance of the contract was affirmed on appeal.

We allege in the fifth joaragraph of our bill,

found on page five of the record, that Harry C. Heer-
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mans duly accepted the provisions of the franchise

ordinance in time and manner as in the said ordi-

nance provided. If it be suggested that we do not al-

lege that his acceptance was in writing we answer

that it is not inciunbent upon a plaintiff in his first

23leading to anticipate and negative the defense of

the statute of frauds. Unless it affirmatively ap-

pears that the contract relied upon is a parol contract

and that it does not meet the statutory requirements,

the defense is an affirmative defense and it devolves

ujjon the defendant to set it up.

Norton vs. Stegmyer, 175 Fed. 756, 20 Ann.

Cases 1134, 1136-1137.

Moses Land Co. vs. Stock-Gihhs Co., 56 Wash.
529, 534.

9 Encyc. PL & Practice, 705-707.

Authority for Franchise Ordinance

Another sufficient answer to this contention of

appellee is found in the fact that the proceedings

upon which appellant relies are more than a con-

tract. The statute of frauds is not intended to

abridge the legislative power of a municipal corpora-

tion. The contention to which appellee is driven on

this branch of the case is that Section 28 of the fran-

chise ordinance adopted on the 19th of April, 1898,

is void for insufficiency of description of the water

plant. The franchise ordinance was passed before

the water plant was constructed and it was, of course,

impossible to insert in the ordinance an accurate de-

scription thereof. The ultimate contention of ap-



90

pellee must therefore be that it was not possible,

under the laws of Washington, for the city of Ho-

quiam to incorporate lawfully Section 28 in the fran-

chise ordinance. We submit confidently that this

contention cannot be maintained. Section 11 of

Article XI of the Washington Constitution is as fol-

lows:

''Any county, city, town or township, may
make and enforce within its limits all such local,

police, sanitary, and other regulations as are not
in conflict with general laws."

In 1898 when the franchise ordinance was passed

Hoquiam was a city of the third class. The powers

of such a city for the purposes of this case are de-

fined in Chapter 57 of the Session Laws of Wash-

ington for 1893. The relevant portions of this stat-

ute are as follows

:

"The city council of such city shall have
power

—

Ordinances: (1) To pass ordinances not in

conflict with the constitution and laws of this

state or of the United States.

City Real Estate : (2) To purchase, lease or

receive such real estate and personal property
as may be necessary or proper for municipal
purposes * * * to control, dispose of and con-

vey the same for the benefit of the city.

Water: (3) To contract for supplying the

town with water for municipal purposes, or to
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acquire, construct, repair and manage pumps,
aqueducts, reservoirs, or other works necessary
or proper for supplying water for the use of
such town or its inhabitants, or for irrigating

purposes therein.

Tracks and Pipes: (13) To permit, under
such restrictions as they may deem proper * * *

the laying of gas and water pipes in the public
streets.

Other Acts: (21) To make all such ordi-

nances, by-laws, rules, regulations, and resolu-

tions, not inconsistent with the constitution and
laws of the State of Washington, as may be
deemed expedient to maintain the peace, good
government and welfare of the corporation and
its trade, commerce and manufactures, and to do
and perform any and all other acts and things

necessary or proper to carry out the provisions
of this chapter * * *"

As incidental to the foregoing powers it was cer-

tainly competent for the city to attach a condition

to its grant under which the city might, at intervals

of five years during the life of the franchise, acquire

the projoerty at a j^rice to be determined by due pro-

cess of law.

The Circuit Court of Appeals for the Eighth Cir-

cuit has expressly held that legislative authority

substantially identical with that above recited war-

rants a municipality to incorporate in a franchise

ordinance such a provision as that found in Section
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28 of the ordinance of the city of Hoquiam of date

April 19, 1898.

Slocwm vs. City of North Platte, 192 Fed. 252,

254-258.

The statute of frauds does not abridge this grant

of power to municipal corporations.

Statute Applicable Only to Common Law
Agreements

A number of cases are found in the books wherein

it has been sought to avoid contracts on the ground

of the statute of frauds when they are incorporated

in or expressly provided for by statute and ordi-

nance. The latest case on this subject to which our

attention has been directed is

Miller vs. State, 159 N. E. 551 (Ind. App.)

In this case an action was brought on a bond pro-

vided for by statute. The contention advanced by the

Federal Surety Company, which was surety on the

bond, was that the bond was void because it did not

describe the highway to be constructed, the bond of

the surety being given to assure the performance by

a bidder of the contract for which he applied. The

court said:

"As has been well stated by the editors of a
reputable text:

" 'The statute of frauds applies only to com-

mon-law agreements and not to instruments ere-
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ated by and deriving their application from spe-

cial statutes without the acceptance or assent of

the party for whose ultimate benefit they are
given.' 27 C. J. 317.

"The leading case in which the question is

considered is Thompson vs. Blanchard (1850),
3 N. Y. 335. In that case, Isaac W. Thompson
had been given a judgment against Leonard
Blanchard. An appeal was prayed by Blanch-
ard, the appeal bond being signed by Henry E.
Blanchard and two others. The bond was drawn
with reference to, and in the form prescribed
by, the section of the New York Code providing
for appeal bonds. The consideration was not
expressed in the written bond, and on that
ground Thompson moved that the appeal be dis-

missed. In the course of the opinion the New
York Court of Appeals said

:

'

'
' The Legislature, in the section referred to,

have said that an undertaking, to the effect pre-

scribed, shall be effectual. We have no author-
ity to add other conditions. If it be said that

such an instrument would not be obligatory by
the statute of frauds, the very obvious answer
is, that the Legislature of 1848 had the same
power to restore the common law, as to this class

of securities, that their j)i*edecessors had to

abolish it. The undertaking prescribed by the

335th section is a statute security and not a com-
mon-law agreement. Agreements which derive
their obligation from the common law, and no
others, are enumerated in our statute, and re-

quired to be made in writing expressing a con-
sideration. * * * The objection I am consid-
ering assumes that the undertaking in question
falls within one of the classes of agreements
there specified. It has however been generally
supposed, that the assent of more than one party
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was essential to the validity of an agreement at

common law, * * * Wliat possible application,

therefore, has the statute designed to prevent
frauds and perjuries in reference to common-
law contracts, to an undertaking, the contents
and legal effect of which are written on the face

of the statute?'
"

The court then proceeds to discuss another New
York case and a Wisconsin case, citing several other

authorities at the top of page 554 of the Northeastern

Reporter. The opinion then proceeds

:

''In the case at bar, the bond sued on is what
is termed a 'bidders bond,' an obligation to be
submitted by a bidding contractor along with
his bid for the construction of the improvement.
If the contract is awarded to the bidder, the bond
thus given becomes the bond for the faithful per-

formance of the work; no other or additional

bond is contemplated. The statute does not re-

quire that the bond shall contain a description of

the highway to be constructed. '

'

"We hold that, under the facts of this case,

the bond being a statutory obligation and drawn
in the language of the statute, the action thereon
is not an action to charge the surety company,
upon any special promise, to answer for the

debt, default, or miscarriage of another, within
the meaning of the statute of frauds of this state,

and that the court did not err in refusing to give

the tendered instruction."
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Johnsoyi vs. Noonan, 16 Wis. 687, 695.

In this case the action was brought on an appeal

bond. The court said

:

"The respondent's counsel also urged that

such an undertaking is within the statute of

frauds, as an agreement to pay the debt of an-

other, and that it must be held void for not ex-

pressing the consideration. He entered into an
elaborate argument to show that the dissenting
opinion of Judge Bronson, in Thompson vs.

Blanchard, 3 Coms. 335, was better law than the

opinion of the court. But the argument was
more ingenious than sound, and we were en-

tirely satisfied with the decision of the majority
in that case, to the effect that such an under-
taking is not within the statute of frauds."

There are a number of New York authorities in

point on this subject. One of them is

Bildersee vs. Aden, 62 Barb. 175, 179.

Here the court said

:

"In Thompson vs. Blanchard (3 N. Y. 335),
it was held that where a statute required an un-
dertaking to be entered into to give a right of

appeal, it was valid, although it did not express
a consideration. It was also there said that the
statute of frauds only applied to common law
agreements, and not to instruments created un-
der special statutes. This case was approved in

Doolittle vs. Dinny (31 N. Y. 350), and Johnson
vs. Ackerson (40 How. Pr. 222)."
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In—
Doolittle vs. Dinny, 31 N. Y. 350

the action was brought on an appeal bond. The con-

tention was that it was an agreement to answer for

the debt of another, that it recited no consideration

and was not under seal. The ultimate contention

therefore was that the contract was void under the

statute of frauds. The court held that the statute of

frauds had no application to undertakings provided

for by statute ; that it was applicable only to common
law contracts.

To the same effect see

:

Edwards vs. Roberts, 26 Colo. App. 538, 144

Pac. 856, 861.

27 C. J. 317, Section 402.

If it be attempted to distinguish these authorities

on the ground that in our case the agreement rests

for its authority not upon the statute of a state but

upon the ordinance of a municipality, we cite

2 McQuillin on Municipal Corporations, 2d Ed., Sec.

674, pp. 541 542.

''Valid ordinances of municipal corporations
are as binding on the corporators and the inhab-
itants of the place as the general laws of the
state upon the citizens at large. The members of

the council or governing legislative body, duly
assembled for the performance of their legiti-

mate functions, when acting within the confines
of their delegated authority, constitute 'a min-
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iature general assembly,' and the law-making
power of the state gives their ordinances the
force of laws passed by the legislature of the
state."

Where the statute of frauds is relied on by a mu-

nicipal corporation whose ordinance and resolution

constitute its execution of a contract, such ordinance

and resolution are sufficient to satisfy the require-

ments of the statute of frauds.

Curtis vs. City of Portsmouth, 67 N. E. 506, SO Atl.

439, 440.

"The contract is not within the statute of

frauds, because the records of the city, contain-
ing a copy of the ordinance, and the subsequent
assignment, taken together, make it in writing.
The city records of the adoption of the ordinance
constitute a note or memorandum in writing
sufficient to take the case out of the statute of
frauds. '

'

Greenville vs. GreeyiviUe Waterworks Co., 125 Ala.

625, 27 So. 764, 770.

"The statute of frauds was pleaded to the
whole complaint. * * * It was competent for
the city council to make the contract without
committing its execution to an agent, and to do
so by means of an ordinance embodying its

terms, followed by their acceptance by the plain-
tiff

; and the ordinance in itself is a sufficient
writing to satisfy the statute of frauds."
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Cumberland Telephone Co. vs. CartwrigJit Telephone

Co., 128 Ky. 395, 108 S. W. 875, 878.

"There is no merit in appellant's plea of the

statute of frauds. In order for appellees to as-

sert the rights conferred upon them by the con-

tracts between the city, the fiscal court, and ap-

pellant, it was not necessary that another and
independent writing should have been entered

into between the latter and appellees ; and as the

contract between appellant and the city of

Springfield was in the form of a printed and
published ordinance, adopted by the city coim-
cil, and that of appellant, with the fiscal court,

was in the form of an order entered of record,

it was not necessary that separate writings

should have been entered into by the parties to

make these, contracts binding on appellant. Hav-
ing accepted these contracts and enjoyed the

franchises they granted, appellant is estopped
to repudiate any of their provisions. '

'

Smith Detective Agency vs. Highland Park, 5 S. W.
2d 598, 599 (Tex. Civ. App.)

"In the case of Texas Western Railway Co.

vs. Gentry, 69 Tex. 625, 631, 632, 8 S. W. 98, the

doctrine was announced that a resolution

adopted by the lawfully constituted governing

body of a corporation, if intended as the com-
pletion of a contract, constitutes such a memo-
randum in writing as satisfies the statute of

frauds and also the statute of limitations. Also

see Republic Supply Co. vs. Waggoner (Tex.

Civ. App.), 283 S. W. 537. This doctrine applies

to the action of conmiissioner 's courts (see Gano
vs. Palo Pinto County, 71 Tex. 99, 102, 8 S. W.
635), and on principle no reason appears why
it is not equally applicable to the action of gov-

erning bodies of cities and towns."
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McKevitt vs. City of Sacrmnento, 203 Pac. 132, 137

(Col. App.)

''The appellants apparently take the posi-

tion that no contract between the parties in the

instant case, or memorandum thereof, was
signed by the parties sought to be charged. In
that contention they are mistaken. The respond-
ents made a proposition in writing, signed by
them, to sell the land described. The city,

through its commission, by resolution duly
adopted and spread upon the minutes signed by
the president of the commission, and attested by
the city clerk, accepted the offer. A counter
proposition, which provided for payment for the

land with United States Victory Bonds, instead

of cash, was accepted by the respondents in a

writing filed with the commission. A contract

made in such manner as fully satisfies the stat-

ute of frauds as if it had been executed by the
officers or agents of the municipality, duly au-
thorized. '

'

Specific Performance Decreed in Similar Cases

It is apparent from an inspection of the authori-

ties that provisions similar to Section 28 of the fran-

chise ordinance are frequently included in the city's

grant. We have been able to find thirteen cases in

which the courts have decreed specific performance
of contracts arising from the exercise by cities

of their option to buy reserved by provisions in fran-

chise ordinances. We cite these cases, giving with
each case a description of the property on the

strength of which the contract was enforced as valid

under the statute of frauds and otherwise

:
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Omaha vs. Omaha Water Co., 218 U. S. 180, 54 L. Ed.

991, 162 Fed. 225.

'

' Said waterworks. '

'

National Water Worhs Co. vs. Kansas City, 62 Fed.

853, 856.

"Said water works, including all extensions
and enlargements thereof and everything of

every nature and description belonging and per-

taining thereto."

Fayetteville vs. Fayetteville Water Co., 135 Fed. 400.

"Said system of waterworks."

Castle Creek Water Co. vs. City of Aspen, 146 Fed. 8.

"The waterworks."

Ashland Water Worhs Co. vs. Ashla,nd, 251 Fed. 492.

'

' System of water works. '

'

Slocum vs. North Platte, 192 Fed. 252, 254.

"Said waterworks and all property con-

nected therewith and necessary for the effective

operation of the same."

Bremerton vs. Bremerton Water Co., 88 Wash. 362.

*

' Said system of water works. '

'

Bristol vs. Bristol Waterworks, 19 R. I. 413, 34 Atl.

359.

"Said waterworks and all pipes, reservoirs,

pumps and other property rights and appurte-
nances connected with said works."
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Burgesses of Huntingdon vs. Borough of Hunting-

don, 258 Pa. St. 250.

"The waterworks, with all their franchises,

rights and property. '

'

Town of Boonton vs. United Water Supply Co., 88

N. J. Eq. 61, 102 Atl. 454.

"The waterworks system or plant for sup-

plying the inhabitants of said town with a supply
of pure water."

Valparadso Water Co. vs. Valparaiso, 33 Ind. App.

193, 69 N. E. 1019.

"Waterworks."

Cherryvale Water Co. vs. Cherryvale, 65 Kan. 219, 69

Pac. 176.

"The works."

Galena Water Co. vs. City of Galena, 74 Kan. 644,

87 Pac. 735.

*
' Said waterworks and appurtenances. '

'

It is significant that in none of these cases was

the validity of the agreement under the statute of

frauds discussed. The question, however, was in-

volved in all of these cases. If the contention ad-

vanced by appellee is tenable or plausible, it would

have been raised in some of these cases. We sub-

mit that this contention cannot be maintained for

the reasons hereinbefore set forth and that this ques-

tion is concluded in the state of Washington by

Bremerton vs. Bremerton Water Co., 88

Wash. 362.
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Certainty of Agreement

The resolution adopted by the city of Hoquiam on

the 6th of April, 1927, and found in the printed rec-

ord at pages 18 and 19, describes the property as

follows

:

"The waterworks system of the Hoquiam
Water Company of the city of Hoquiam, Wash-
ington, a corporation, together with all or any
of the tools, machinery or property connected
thereto, or used therewith, and all extensions

thereof and additions thereto or used there-

with."

It is contended that because the word ''or" is used

at two points in the above description the descrip-

tion lacks certainty and that the contract is there-

fore not enforceable.

The motion to dismiss which was sustained by

the District Court served the purposes of a general

demurrer. If the city exercised its option to buy any

property which was pointed out in the resolution our

bill Yv^as not obnoxious to demurrer on this ground.

It is perfectly clear that the city did exercise its op-

tion to purchase the water works system and all ex-

tensions thereof and additions thereto. The objec-

tion urged is api3licable in no event to anything other

than the tools, machinery and property connected

with the water works system or used therewith.
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The language of the resolution followed the lan-

guage of Section 28 in the franchise ordinance as

found on pages three and four of the record. It was

the legislative intent to give the city the right to ex-

clude from its purchase any tools, machinery or

property which were not properly a part of the water

works system and the extensions thereof. The city

did not see fit to eliminate any of these tools, ma-

chinery and properties. Under the term "water

works system" the entire plant is comprehended.

Omaha vs. Omaha Water Company, 218 U. S.

180, 54 L. Ed. 991.

No Remedy at Law

It is provided in Section 28 of the franchise ordi-

nance quoted on pages three and four of the record

that if the parties are unable to agree as to the price

to be paid for the water works system the price shall

be determined by due process of law. It will not be

disputed that this suit in equity constitutes due pro-

cess of law. It is in fact the only remedy available

to appellant. A proceeding in eminent domain could

be brought by the city but not by appellant.

Under the laws of Washington it is competent for

a condemnor to abandon its proceeding in eminent

domain in case the valuation put upon the property

proves unsatisfactory.

Port Angeles Pacific Company vs. Cooke, 38

Wash. 184, 187-188.
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For tills reason and for the reasons set forth by

the Circuit Court of Appeals for the Eighth Cir-

cuit in

Castle Creek Water Co. vs. City of Aspen, 146

Fed. 8, 14-15,

a condemnation proceeding does not afford an ade-

quate remedy to this appellant.

On the whole case we confidently submit that we

are entitled to the remedy we are seeking and that

our bill entitles us to be heard In a court of equity.

Respectfully submitted,

McCamant & Thompson,
Theo. B. Bruener,

Solicitors for Appellant.
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APPENDIX

EXHIBIT "A"

Ordinance No. 89

All ordinance granting to Harry C. Heermans, his

successors and assigns, the franchise and right to

construct, maintain and operate a system of

water works in the Town of Hoquiam,, County of

Chehalis, and State of Washington, for the pur-

pose of conveying and distributing water through

the town and for the purpose of selling the same

to all persons, bodies and corporations desiring

the same and providing penalties.

Be It Ordained by the Council of the Town of

Hoquiam

:

Section 1. From and after the date of the passage

of this ordinance, and for so long a time as the works

herein contemplated and required are maintained

and operated as a water works system for all the

purposes herein set forth, not exceeding in any

event the period of fifty (50) years, Harry C. Heer-

mans, hereinafter called and designated as Con-

tractor, his successors and assigns, shall have, and he

and they are hereby granted, a franchise to build and
operate a system of water works and the license of

laying water mains and pipes in any and all of the

avenues, streets and alleys, waterways, public

grounds and thoroughfares in the Town of Hoquiam,
County of Chehalis and State of Washington, for

the purpose of distributing and conveying water

throughout said town and for the purpose of selling

(Exhibit "A")
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the same, under such limitations and restrictions as

are hereinafter set forth, and he and they shall sell

the same to all persons, bodies or corporations desir-

ing to purchase the same subject to the provisions,

limitations and restrictions hereinafter contained.

Provided, however, that nothing herein contained

shall be so construed as to give to said Contractor, or

to his successors or assigns, any exclusive right or

privilege in said town.

Section 2. For the purpose of laying, repairing,

keeping and maintaining such water mains and

pipes, there is hereby granted to said Contractor, and
to his successors and assigns, the right and privilege

of digging ditches and of excavating in and upon any
and all of the streets, avenues and alleys, waterways,

public grounds, thoroughfares and ways in said town.

Provided, however, that said Contractor shall restore

the same to as good condition as they were before

such excavations were made.

Section 3. The said Contractor, his successors or

assigns, shall at all times during the existence of this

franchise, provide a full and sufficient supply of

water for the use of the said town and the inhabitants

thereof for fire, sewerage, domestic, manufacturing

and public uses, which said water shall be pure and
wholesome and fit for domestic use.

Section 4. The works herein contemplated shall

be so constructed that the water pressure in mains
and pipes on Eighth street at its junction with I

street and at all other points of equal elevation, shall

be maintained at not less than eighty (80) pounds

(Exhibit "A")
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l^ressure to the square inch, for fire and domestic

purposes; and a greater pressure is hereby author-

ized and permitted, provided, however, that the grav-

ity pressure shall not exceed two hundred and fifty

(250) feet head. Nothing herein shall deprive the

town council of the right to order mains lain in any
of the streets of Hoquiam, now or in the future, and
water to be furnished therein, as per terms herein-

after stated, whatever the elevation of such streets

may be ; or fire streams to be furnished for any build-

ing, whatever its height may be, not exceeding, how-
ever, the elevation to be reached by the eighty pounds
water pressure aforesaid.

Section 5. The said Contractor, his successors or

assigns, shall construct and maintain a reservoir at

an elevation of not less than one hundred and eighty-

five (185) feet and with a capacity of not less than
three hundred and fifty thousand (350,000) gallons,

and shall lay a twelve (12) inch cast iron pipe from
reservoir to a distributing point on Emerson Avenue

;

and shall lay four (4) miles of additional mains
within the limits of said town ; and such mains shall

be of the following size : A water main of eight inch

inside diameter on Emerson Avenue from H street

to Second street; an eight inch main on '*!" or "K"
streets from Eleventh street to Emerson avenue ; an
eight inch main on Eighth street from ''I" street;

all other mains for fire purposes to be not less than
six (6) inches in diameter and to be located by the

council of the Town of Hoquiam
;
provided, however,

that a reservoir of larger capacity and larger sizes

of water mains and greater quantities may be used in

the streets of the said town at the option of the Con-
( Exhibit "A")
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tractor, his successors or assigns. But is agreed,

however, that pipes of smaller diameter than six (6)

inches may be laid in the streets for domestic or man-
ufacturing purposes by said Contractor, his succes-

sors and assigns.

Section 6. The said Contractor, his successors

and assigns, shall place upon and connect with the

said four miles of mains herein provided for, at

points to be hereafter designated by the town coun-

cil of said Hoquiam, twenty - five hydrants for fire

purposes, to be paid for by the town as provided for

in an ordinance supplemental hereto; and he shall

maintain said hydrants while the same are paid for

by the town, the threads on the nozzle thereof to be

as directed by the town council and said hydrants

shall have double nozzles and shall be non-freezing

and of an approved pattern. And any additional

hydrant that may be hereafter ordered by said coun-

cil to be placed on said four miles of mains shall be

paid for by said town at such price as may be adopted

in the supplemental ordinance to be hereafter

adopted by said council.

Section 7. The said Contractor and his successors

and assigns are hereby required to lay and maintain

within the limits of said town in addition to the said

four miles of mains hereinbefore provided for, water

mains of proper size upon such streets as the council

shall from time to time determine and direct; and

shall place and maintain and connect with said water

system one hydrant for each one-eighth of a mile of

mains so ordered, said hydrant and nozzles to be of

the pattern hereinbefore described; provided, how-

( Exhibit "A")
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ever, that the council shall first contract to pay said

Contractor, his successors and assigns, for the use of

each of said hydrants the stipulated price for use of

same to be agreed on in an ordinance supplemental

hereto. The town council may order the change of

location of any hydrant of said four miles of pipes

in this ordinance provided for at any time but such

change shall be made at the expense of the town.

Section 8. All mains and pipes shall be covered

by at least one foot of sawdust or other sufficient

material, and shall be laid under the supervision of

the street commissioner of said town under direction

of the council, and all repairs and extensions of said

mains and pipes shall be made under the same super-

vision as to grade and covering.

Section 9. All water which may be ordered by the

said council of Hoquiam for use of any and all build-

ings, owned or occupied solely by the town for muni-

cipal pur230ses and buildings occupied for school pur-

poses, and water for the use of fire companies for

practice and drill (the same to be used with reason-

able economy) ; and for two public drinking stands

for man and beast, to be located by said council, shall

be furnished by said Contractor, his heirs or assigns,

at such price per annum as may be hereafter agreed

upon; provided, however, that the said water re-

quired for such public buildings or school buildings

shall not be allowed to run to waste, and that said

water for use of fire companies for practice and drill

shall be used only under the direction of the chief of

fire department of said town, and shall not exceed

the running of water from hydrants through hose

(Exhibit "A")
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pipes one hour per week, and provided further, that

all damages to hydrants or to the water system cre-

ated by firemen in practice shall be paid for by the

town ; and provided further, that for fire protection

and the use of the hydrants and water in drill, and
13ractice of firemen as hereinbefore provided, and at

time of fires, and for hydrants on all extensions of

water works ordered, said town shall contract to pay
an annual rental for each and every hydrant before

using the same and on the terms and conditions to

be agreed upon hereafter.

Section 10. In case of damage by the elements,

unavoidable accidents to said works, or breakage of

machinery, reasonable time shall be given to said

Contractor or his successors or assigns to repair such

damage, and he or the}^ sliall receive no pay from the

town for any time during which he or they fail to

furnish water for the purpose in this franchise

stated.

Section 11. The water system and works herein

contemplated shall be so constructed and maintained

as to interfere as little as possible mth the rights and

property of others, and any damage by negligence in

management resulting from said system of works or

the erection or construction and operation thereof,

shall be repaired and paid for by the said Contractor,

his successors or assigns.

Section 12. The said Contractor, his heirs or as-

signs, shall begin work within the To^vn of Hoquiam
on the plant herein contemplated, not later than May
30th, 1898, and the system shall be completed and in

readiness for the conveyance and distribution of

(Exhibit "A")
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water through the four miles of mains heretofore

l^rovided for, before the 30th day of September,

1898. The system herein contemplated is to consist

of a reservoir and gravity system; the reservoir to

be supplied by gravity or adequate pumping ma-
chinery.

Section 13. The charges for water furnished to

any person or persons, bodies or corporations, in the

Town of Hoquiam, shall not exceed the following

rates

:

House Rates

Private houses for one family of eight rooms or

less per month, $1.50.

Private houses for one family of more than eight

rooms, per month, $2.00.

Additional Chaeges

Each private bath tub, additional 33 1-3 cents per

month.

Each private wash basin, 33 1-3 cents per month.

Each private urinal, 33 1-3 cents per month.

Each private water closet, 33 1-3 cents per month.

For irrigating lawns and grounds, for each lot

having fifty feet or less frontage, for the months of

April, May, June, July, August, September and Oc-

tober, $1.00 per month; provided, however, that the

rate for private houses for one family shall be re-

duced to not more than $1.25 per month, whenever

(Exhibit "A")
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the population of said town shall increase to 2,000

]jersons ; and. provided further, that the rate for pri-

vate houses for one famity, shall be reduced to not

more than $1.00 per month whenever the population

of said town shall increase to 3000 persons ; the rate

for bath-tubs, wash basins, urinals and water closets

to remain as above stated and to be additional to the

house rate. Any person, body or corporation apply-

ing for the same where the rate exceeds $18.00 per

year, shall be entitled to purchase for use ux)on his

or their service pipes a water meter at his or their

own cost and ex^Dense; and whenever the said Con-

tractor, his successors or assigns, shall have good rea-

son to believe that any customer is using water waste-

fully, said Contractor or his successors or assigns

shall be entitled to place a meter, at his or their own
cost and expense, upon the service pipes of such con-

sumer and charge such consumer at meter rates here-

after set forth.

In all cases where meters are purchased by the

consumer for use on service pipes, the said Con-

tractor, his successors and assigns, shall have the

right to designate the style and make of meter to be

used, provided that such meters be of standard make

;

and, all meters used on the works herein contem-

plated shall be kept in good working condition and

repaired at the expense of the owner, and in all cases

where meters are used the minimum rate for water

shall not be less than one dollar per month.

(Exhibit "A")
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When meters are used, the charge for water shall

not exceed the following rates, viz.

:

General Meter Rates for Ael Purposes

Per Quarter of Three Months—For

:

First 10,000 gallons per quarter, 50 cents per

thousand gallons.

Second 10,000 gallons per quarter, 45 cents per

thousand gallons.

Third 10,000 gallons per quarter, 40 cents per

thousand gallons.

Fourth 10,000 gallons per quarter, 36 cents per

thousand gallons.

Fifth 10,000 gallons per quarter, 32 cents per

thousand gallons.

Second 50,000 gallons per quarter, 30 cents per

thousand gallons.

For manufacturing purposes 20 cents per thou-

sand gallons in all cases where the quantity used

shall exceed one hundred thousand gallons per

quarter.

For other purposes not provided for in this sec-

tion the said Contractor, his successors and assigns

shall make special rates ; but in no case shall the same
be in excess proportionately to the rates hereinbe-

fore prescribed.

Special rules and regulations for the use of water

may be made by the Contractor or his successors or
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assigns ; but the same shall be reasonable and not in-

consistent with the terms or conditions herein pro-

vided.

Section 14. The said Contractor, his successors or

assigns, shall have full management and control of

said works and have the right to place stop valves,

and valve boxes on the water mains and upon the

service i^ipes when necessary; and the right to re-

quire payment of water rates in advance; the right

to shut off the water from a delinquent consumer or

one who wastes the water ; and in general to exercise

the usual rights and privileges necessary to the oper-

ation of a city water works system as herein contem-

plated; but in no case shall the owner of premises

be obliged to pay for water which he has not agreed

personally to pay, nor shall his premises be shut off

from water, for the reason that some occupant

thereof had failed to pay water rates thereon.

Section 15. The right is hereby reserved by the

town to govern by resolution or ordinance to be

13assed or enacted from time to time, the general use

of said hydrants and the control and care thereof for

the purpose in this contract mentioned.

Section 16. The town council, or any conmiittee

thereof, or any officer by such council authorized,

shall at all times have free access to the works and

system constructed under this franchise for the pur-

pose of inspecting, examining or testing the same or

any part or portion thereof, or the water running

therein.
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Section 17. The said town hereby reserves the

right, and it shall have the power, in case of an

emergency by fire, to cause the nse of water by all

private parties to be discontinued for such time as a

fire may continue or the emergencies created by the

fire may demand.

Section 18. It is hereby expressly provided that

if at any time during the period herein mentioned,

the said Contractor, his successors or assigns, shall

fail to comply with the terms of this contract, or ordi-

nance, the town council of said town of Hoquiam
shall have the right and such power is hereby re-

served to amend, modify, or repeal this ordinance

and declare the same as well as any contract made
with the said Contractor, his successors or assigns,

concerning the said works or water or equipments

pertaining to the same, null, void and of no effect;

})rovided, however, that a written notice shall be

given the said Contractor, his successors or assigns,

stating the nature of the complaint and reasonable

time be given to him or them to remedy or repair or

make good such failure as is complained of.

Section 19. When the said Contractor, or his suc-

cessors or assigns, shall have completed the system

herein contemplated, he or they shall notify the town
council of said Town of Hoquiam of such completion

;

whereuj^on said council shall within ten days there-

after examine, inspect and test said system and
works and if found to be in compliance with the pro-

visions herein, accept the same as in full compliance
with the terms of this franchise ; such test, so far as

fire streams are concerned, shall be made by forcing
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i!our one-inch streams through one hundred feet of

hose each, at one and the same time under the pres-

sure hereinbefore provided.

Section 20. Any person except those who are au-

thorized by the Contractor, his successors or assigns,

or the town council of Hoquiam, who shall in any

way disturb, interfere or meddle with any main, hy-

drant connection, valve, service pipe, foundation,

reservoir, well, building, machinery or any other

property, or by any means pollute or defile any res-

ervoir, spring, stream or source of water supply, or

any hydrant, fountain, receptacle, receiving water

from such work within the limits of the said town,

shall be deemed guilty of a violation of this ordi-

nance.

Section 21. In case of fire, any person who shall

attempt to hold possession of any hydrant, or who
shall, having a key to such hydrant in his possession,

or under his control, refuse to turn over or furnish

said key so that the water may be turned off at the

proper time, shall be deemed guilty of a violation of

this ordinance.

Section 22. Any person violating any of the pro-

visions of this ordinance shall, on conviction before

the Justice of the Peace, or Police Justice, or judge

of said town, be punished by a fine of not more than

$50.00 or by imprisonment in the town jail of not

more than ninety days, or both.

Section 23. Whenever the word ''street" in this

ordinance is used, it shall be construed to mean
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streets, alleys, avenues, ways, thoroughfares, public

grounds, and water ways.

Section 24. No provision contained herein, re-

specting the size of the mains or pipes or the pressure

to be maintained, shall be construed to release or

evade the obligations of the contractor, or his heirs

or assigns, to furnish at all times, a full and suffi-

cient supply of water for the use of all the inhabi-

tants thereof, for domestic and other purposes.

Section 25. Those acts required by this ordi-

nance to be performed by the town council such as

the location of pipes, mains and hydrants in the

streets, shall be done in time not to delay the order-

ing of the material or in any way to delay or hinder

said contractor, his successors or assigns.

Section 26. The water furnished to the said

town, under the provisions of this ordinance, may be

taken from the running streams of the hills or moun-
tains, at a point above where sewerage or drainage

can reach it or in any manner pollute the water.

Section 27. Within thirty days after the ordi-

nance shall be passed the said contractor, his suc-

cessors or assigns, shall file with the clerk of the town

his acceptance in writing of all the terms, conditions,

provisions and limitations of this ordinance, which

acceptance shall be duly recorded in the official rec-

ords of the town. And if said acceptance shall not

be so filed, or if said works shall not have been built

within the time specified herein, in that event or

either event this ordinance shall thereupon become
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wholly inoperative and void, time being hereby de-

clared to be the essence of this contract herein set

forth ; and in such event of failure in either respect,

all rights, privileges and licenses shall be void, null

and of no effect whatsoever.

Section 28. The Town of Hoquiam shall have the

right to purchase, anything to the contrary notwith-

standing herein, the water works system herein pro-

vided for, together with all or any of the tools, ma-
chinery or j)roperty connected thereto or used there-

with, and all extensions thereof and additions

thereto, fifteen years after the completion of the

same, at a price to be agreed upon by said town and
the owners thereof ; and in case the town and owners

thereof cannot agree to a price to be paid there-

for, then a price to be fixed by due jDrocess

of law; provided, however, that said town shall

give the owner or owners or his or her or their

agent, at least one year previous to the expiration of

said fifteen years notice of the desire of the town to

purchase the same; and every five years after said

fifteen years, said town shall have a like privilege to

purchase the same by giving a like notice to said

party or parties of at least one year.

Section 29. All other ordinances in conflict with

this ordinance as well as Ordinance No. 68 of the

Town of Hoquiam are hereby repealed.

Section 30. In consideration of the great advan-

tages resulting to the town at the time of the adop-

tion of this ordinance by the construction and oper-

ation of the works herein proposed and in view of the

difficulty had to secure capital therefor, it is hereby
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declared to be the policy of said town not to grant

franchises for water works purposes to applicants

applying therefor to cover small districts within the

limits of said town. And any and all grants or fran-

chises for the sale or distribution of water, express

or implied, heretofore given or allowed by the Town
of Hoquiam, or any of the officials thereof, are

hereby annulled and repealed; such repeal and an-

nulment to take effect on the completion of the works

herein contemplated.

Section 31. This ordinance shall take effect from

and after the date of its publication, the date of

which shall be hereunto attached.

Passed the comicil April 19th, 1898.

Date of publication. May 26th, 1898.

Signed, James A. Karr, Mayor..

Attest

:

F. G. Tilly, Town Clerk.

(Seal of Town of Hoquiam)
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EXHIBIT ''B"

Ordinance No. 1291

An ordinance specifying and adopting a system or

plan for the acquisition and construction of a mu-
nicipal water works system for the City of Ho-
quiam, Washington, declaring the estimated cost

thereof as near as may he, providing for the issu-

ance and sale of bonds to pay the cost thereof, and

submitting the matter for ratification or rejection

to the qualified voters of said City at a special

election to be held therein on Saturday, April 7,

1928.

Whereas, the City Council of the City of Ho-
quiam, Washington, deems it advisable that said city

acquire and construct a municipal water works sys-

tem for the purpose of furnishing such city and the

inhabitants thereof with an ample supply of water,

pursuant to the system or plan therefor in this ordi-

nance specified and adopted:

Now, Therefore, Be It Ordained By the Mayor
AND City Council of the City of Hoquiam,

AS Follows:

Section 1. The City of Hoquiam hereby specifies

and adopts the system or plan hereinafter set forth

for the acquisition and construction by said city of

a municipal water works system.

Item 1. That said city acquire, by condemnation

and/or purchase, the existing water works system

which system now supplies said city with water, in-
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eluding the rights of the owner of said system, under

any franchises to construct, maintain and operate

said existing system, and also including all water

rights, lands, rights of way, easements, diversion

dams and intake structures, pipe lines, trestles, pro-

tecting works, pumping plants, reservoirs, distri-

bution pipe lines, service pipes, water meters, hy-

drants, and all other property and/or property

rights, structures, machinery, equipment or appurt-

enances constituting and/or being part of said exist-

ing system and/or being used in connection there-

with.

Item 2. That said city acquire, by condemnation

and/or purchase, a site or approximately ten acres

along the banks of the west branch of the Hoquiam
River in Section 4, Township 18 North, Range 10

West, Willamette Meridian in said Grays Harbor
County, and on said site construct suitable diversion

works to divert the waters of said stream by means
of a gravity pipe line, to be known as the "West Ho-
quiam Line," of approximately three million gal-

lons daily capacity, which line shall be constructed

through, over and upon suitable rights of way there-

for to be acquired to a point of discharge into the

present Davis Creek pipe line of said existing system

in Section 9, Township 18 North, Range 10 West,
Willamette Meridian, in said County.

Item 3. That said city acquire, by condemnation
and/or purchase, a site of approximately twenty

acres along the banks of the Middle Fork of the Ho-
quiam River, near its confluence with Junction

Creek, in Section 14, Township 18 North, Range 10
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West, Willamette Meridian and on said site con-

struct suitable diversion works to divert the waters

of said stream by means of a 20 inch gravity pipe

line, to be known as the "Middle Fork Line," of ap-

proximately three million gallons daily capacity,

which line shall be constructed through, over and

upon suitable rights of way therefor to be acquired

a distance of approximately 9000 feet to a point of

discharge into the present Davis Creek pipe line in

Section 22, Township 18 North, Range 10 West, Wil-

lamette Meridian.

Item 4. That a direct connection be made between

the two existing reservoirs of said existing system by

means of a pipe line, to be constructed, from the end

of the present eighteen inch pipe line of said exist-

ing system at Lincoln St., in said city to the structure

kno\vn as Reservoir No. 2 of said existing system.

Item 5. That said city acquire, by condemnation

and/or purchase, a suitable site near Pumping Sta-

tion No. 1 of said existing system, in Section 3,

Township 17 North, Range 10 West, Willamette Me-
ridian, Grays Harbor County, Washington, and on
such site construct and install adequate sedimenta-

tion basin or basins, rapid sand filtration plant, clear

water receiving well, pumping units and other struc-

tures, machinery, devices and equipment necessary

for the thorough purification of the water to be dis-

tributed to consiuners, in accordance with modern
engineering practice and established public health

requirements, and that said existing system be con-

nected with said filtration plant.
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Section 2. That the estimated cost of the system

with its additions and improvements specified and
adopted in Section 1 of this Ordinance, including

the existing water system and all proposed extensions

and additions thereto is hereby declared as near as

may be to be the sum of $700,000.

Section 3. That to procure moneys to acquire and
construct said municipal water works system, pur-

suant to the aforesaid system or plan therefor, said

city shall issue its general negotiable coupon bonds
in the principal sum of $100,000 and bonds payable

solely from the revenues of said municipal water

works system in the principal sum of not exceeding

$600,000.

Said general bonds shall bear interest at a rate

not exceeding 6 per cent per annum, payable semi-

annually, and shall mature serially in varying an-

nual amounts beginning two years and ending

twenty years after date thereof, and the vari-

ous annual maturities shall (as nearly as prac-

ticable) be in such amounts as will, together with in-

terest upon all such general bonds, be met by an equal

annual tax levy for the payment of such bonds and
interest. Prior to the issuance of such bonds said

city shall by ordinance fix the form, date, interest

rate, place of payment, denominations, and definite

annual maturities thereof.

Said $600,000 revenue bonds shall bear interest at

a rate not exceeding 6 per cent per annum, payable
semi-annually, and shall mature serially in varying
annual amounts beginning two years and ending
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twenty-five years after date thereof, and the various

annual maturities shall (as nearly as practicable) be

in such amounts as will, together wdth interest on all

such revenue bonds, be met by an equal annual re-

quirement for the payment of principal and interest

;

provided, however, that such revenue bonds need not

be issued in denominations of less than one thousand

dollars each.

Said revenue bonds may be issued in one series,

all bearing the same date, or may be issued in two or

more series bearing different dates. If issued in two

or more series the City shall by ordinance fix the

amount of each series and the definite annual ma-
turities thereof. The bonds of each series shall ma-
ture serially in varying annual amounts beginning

two years and ending twenty-five years after date

thereof, and the annual maturities shall (as nearly

as practicable) be in such amounts as will, together

with interest upon all bonds of that series, be met by

an equal annual requirement for the pajonent of the

principal and interest of the bond of that series.

Prior to the issuance of any such revenue bonds, the

City shall by ordinance fix the form, date, interest

rate, place of payment and other details thereof.

Both said $100,000 general bonds, and said $600,-

000 revenue bonds shall be payable, both principal

and interest, in Gold Coin of the United States of

the present standard of weight and fineness, at the

office of the City Treasurer, or at the Fiscal Agency

of the State of Washington in New York City, at

holder's option.

(Exhibit "B")



125

Said $600,000 revenue bonds shall be payable,

both principal and interest, solely from a special

fund hereby created and designated "Hoquiam Mu-
nicipal Water Works Fund," which fund is to be

drawn upon for the sole purpose of paying the prin-

cipal and interest of said revenue bonds. From and
after the date of the issuance of said revenue bonds,

and so long thereafter as any bond obligations are

outstanding against said fund, the City Treasurer of

said city shall set aside and pay into such fund, thirty

days prior to the respective dates on which interest,

or principal and interest, of said revenue bonds shall

become due and payable, certain fixed amounts out

of the gross revenues of the municipal water works
system of said city, including all additions and bet-

terments thereto and extensions thereof, equivalent

to the respective amounts of interest, of principal

and interest, as the case may be, so falling due upon
all revenue bonds issued hereunder and then out-

standing, and said gross revenues are hereby pledged

to such payments, which shall constitute a charge

upon said gross revenues prior and superior to all

other charges whatsoever, except the cost of main-

taining and operating said system.

The City Treasurer is hereby directed to make
payment of such bonds and interest thereon, as the

same fall due, from the moneys in said fund, and the

payment of said bonds, and interest thereon, is

hereby declared ^to be the only charge which has

been made upon said fund, or ever will be made
thereon, until all of said bonds and interest thereon

have been paid.
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Said city does hereby declare that in fixing the

amounts to be j^aid into said fund, as aforesaid, it

has ascertained and determined that no proportion

or part of said gross revenues has previously been

pledged as a fund for the payment of any bonds,

warrants or other indebtedness ; that it has exercised

due regard to the cost of the ojjeration and mainte-

nance of said municipal water works system, and

that said city has not hereby obligated and bound

itself to set aside into such special fund a greater

amount of such gross revenues than in its judgment

will be available over and above such costs or main-

tenance and operation.

Said city hereby binds itself not to sell, lease or in

any manner dispose of said system, or any additions

or betterments thereto and extensions thereof, until

all obligations outstanding against or payable from
said special fund hereby created shall have been paid

in full, or until a sum sufficient to make such full

payment has been placed in said special fund.

Said city further binds itself to establish, from
time to time, and maintain such rates for water as

will provide sufficient revenues to operate and main-

tain said system, and all additions and betterments

thereto and extensions thereof, and to meet the pay-

ments which said city has pledged to be set aside and

paid into said special fund.

Section 4. A special election is hereby called to

be held in said city, and the several established voting

precincts therein, on Saturday, April 7, 1928. At
said special election there shall be submitted, for rat-
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ification or rejection, to the qualified voters of said

city, the proposition of acquiring and constructing

the aforesaid municipal water works system, pursu-

ant to the system or plan specified and adopted by

this ordinance, and the issuance of bonds to pay the

cost thereof, as provided for in this ordinance.

Notice of said election shall be given as required

by law, and said election shall be conducted as re-

quired by law.

The Council shall by resolution designate the

polling places for said election in each of the several

established precincts of said city ; shall designate and

ai3point the election officials to conduct said election

in each of such precincts; shall prescribe the form
of ballot to be used at said election and shall pre-

scribe the form of notice of said election.

Passed and Approved on March 7, 1928.

Geo. Brault, Mayor.

Attest : Wera J. Neick, City Clerk.

Published in the city official newspaper on March
9, 1928.
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